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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC15-00997 
CASE NAME: SOUTHPORT LAND VS. TOUMAZOS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION RE EASEMENT 
FILED BY SOUTHPORT LAND AND COMMERCIAL COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion for Summary Adjudication that Easement has not been abandoned is granted.  
No opposition has been filed by the defendants who pleaded an abandonment defense, and 
against whom the Sixth Cause of Action of the First Amended Complaint (“FAC”) is directed.  
Plaintiff has met its initial burden.  (Undisputed Material Fact Nos.  1-20, 23-25, 27-37.)  
Plaintiff’s motion for summary adjudication of a limited right of improvement as described in the 
Seventh Cause of Action of the FAC is also granted because plaintiff has met its initial burden 
and the applicable defendants have failed to file an Opposition.   
 
This case concerns a dispute regarding an Easement for access, light, and air over an alley 
between two buildings in Martinez, California. 
 
Plaintiff, Southport Land and Commercial Company, owns the two buildings, located at 610 and 
630 Court Street, along with the Easement over the alley. 
 
Certain members of the Toumazos and Venetantis families (collectively referred to herein as 
“Toumazos”), own all or nearly all of the alley. 
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Two garbage collection companies, Allied and Republic, that allegedly do trash pickup in the 
alley have also been named as defendants. 
 
The dispute concerns one or more trash bins that were used by several restaurant tenants of 
Toumazos before Southport bought its properties in 2012 and continue to be used today, 
although to a lesser extent than before.  Southport alleges that the bin or bins are sometimes 
smelly and overflowing, and their placement violates the Martinez Municipal Code. 
 
On August 14, 2015, Southport filed a ten-cause of action FAC for Injunctive Relief, Declaratory 
Relief and to Quiet Title.  The Sixth Cause of Action, for Declaratory Relief, describes the 
controversy as follows:  “[D]efendants contend that the SUBJECT EASEMENT has been 
abandoned and therefore plaintiff may not exercise its easement rights in the SUBJECT ALLEY.  
Plaintiff denies the contention of ... defendants, and contends that the SUBJECT EASEMENT 
has not been abandoned.”  (FAC, ¶ 79.)   
 
Toumazos filed an Answer containing an Eighth Affirmative defense alleging that a prior owner 
of Southport’s properties abandoned the Easement. 
 
In this first of two motions, Southport seeks an order summarily adjudicating that the 
Toumazos’s Eighth Affirmative Defense lacks merit, and that Southport is entitled to summary 
adjudication on its Sixth and Seventh Causes of Action.  Through its description of various 
features of the building that remained in place when it purchased the properties or that had 
fallen into disuse but never been permanently removed, Southport has met its initial burden and 
is entitled to a grant of summary adjudication that the Easement was not abandoned.  (See 
Tract Development Services, Inc. v. Kepler (1988) 199 Cal.App.3d 1374, 1384; Cottonwood 
Duplexes, LLC, v. Barlow (2012) 210 Cal.App.4th 1501, 1509.)   
 
Southport has also met its initial burden to show it is entitled to make the limited improvements 
to the Easement that it requests in its Seventh Cause of Action. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-00997 
CASE NAME: SOUTHPORT LAND VS. TOUMAZOS 
HEARING ON MOTION FOR SUMMARY ADJUDICATION RE NUISANCE 
FILED BY SOUTHPORT LAND AND COMMERCIAL COMPANY 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion for Summary Adjudication re Nuisance is denied.  Factual issues exist whether 
Southport has suffered special injury under the public nuisance theory, substantial and 
unreasonable interference with its property rights under the private nuisance theory, and 
unreasonable interference under its easement interference theory.  (Undisputed or Disputed 
Material Fact Nos.  55, 56, 57, 58, 59, 61, 62, 63, 64, 76.)  Further, Southport has not 
established it is entitled to judgment as a matter of law for the remedy it has requested as to 
either set of defendants.   
 
In this second of its two motions, Southport seeks an order that it is entitled to summary 
adjudication as to the First and Second Causes of Action of its FAC, which allege that Southport 
is entitled to a particular permanent injunction as a remedy for nuisance.  The First Cause of 
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Action alleges theories of public and private nuisance; the Second, of a nuisance that interferes 
with Easement Rights. 
 
The disposition of the motion is simplest as to the two garbage collection companies, so the 
court will start there and then proceed to discuss the two causes of action individually as alleged 
against Toumazos. 
 
The garbage collection company defendants 
 
Allied has a franchise with the City of Martinez to collect garbage in that City.  In this capacity, it 
provides garbage collection service to Toumazos and/or Toumazos’s restaurant tenants, who 
use wheeled trash bins that are placed in the alley.  When it collects trash, Allied wheels the bin 
or bins out to the street, where the contents are emptied into a truck for removal, and then 
returns the bins to the location where Toumazos or the restaurants keep them permanently 
located.  When the complaint was filed, three bins were in use.  Only two are in use today.  
Originally three restaurant tenants used the bins.  Now there are only two restaurant tenants.  
The FAC alleges that the bins sometimes overflow and emit foul odors.  Allied is a wholly-owned 
subsidiary of Republic. 
 
The only conduct that the FAC alleges Allied and Republic engaged in to subject them to liability 
for nuisance is that they own the trash bins and on a weekly basis leave them near the vents 
into Southport’s building.  (FAC, ¶ 26.)   
 
A nuisance is “[a]nything which is injurious to health ... or an obstruction to the free use of 
property, so as to interfere with the comfortable enjoyment of life or property ....”  (Civil Code 
§ 3479.)   
 
“A public nuisance is one which affects at the same time an entire community or neighborhood, 
or any considerable number of persons, although the extent of the annoyance or damage 
inflicted upon individuals may be unequal.”  (Civil Code § 3480.)   
 
A private nuisance is every nuisance not included in the definition of a public nuisance.  (Civil 
Code § 3481.) 
 
Here, the FAC alleges both a public and a private nuisance.  (FAC, ¶ 27-29.)  Southport bases 
its claim for public nuisance on three sections of the Martinez Municipal Code:  8.16.200 (A), 
8.36.030, and 8.36.040. 
 
Section 8.16.200 (A) states: 
 

No solid waste container, other than one owned by the City, shall be placed or 
kept in or on any public street, side-walk, footpath or any public place 
whatsoever, or remain in public view from any public right-of-way.  No person 
shall place a container so that either the sidewalk or street gutter is obstructed.  
(Emphasis added.)   

 
Section 8.36.030 states: 
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No person owning, leasing, renting, occupying or having charge or possession of 
real property shall maintain or allow the maintenance of the property in such a 
manner that any of the following conditions exist on the property and are visible 
from a street, highway, or private road:... N. Garbage or trash cans in violation of 
Sections 8.16.190 or 8.16.200.  (Emphasis added.)   

 
Section 8.36.040 states: 
 

Any real property maintained in a condition that violates Section 8.36.030 is 
declared to be a public nuisance....  (Emphasis added.)   

 
The construction of a City ordinance is a question of law for the court.  (TG Oceanside, L.P. v. 
City of Oceanside (2007) 156 Cal.App.4th 1355, 1374.)   
 
The court construes these three sections to impose a duty concerning placement of garbage 
bins, only on owners of real property, and not on the company that collects the garbage placed 
in the bins.  That this is the proper construction is evident from the language italicized above in 
the last two code sections.  The last provision, § 8.36.040, states that “real property” maintained 
in violation of § 8.36.030 is declared to be a public nuisance.  Section 8.36.030 states what 
owners of real property must do, not what controllers of trash bins must do.   
 
The garbage collector, Allied, which does not own the alley, has no right to determine where to 
place the bins, nor to return them to someplace other than where the trash depositor has left 
them for collection.  Section 8.16.200 (D) of the Martinez Municipal Code states that the 
“occupant of the premises”, not the trash collector, determines the location of the collection 
station for a trash bin.  Reading “occupant of the premises” to include the owner of a mere 
easement over premises occupied and owned by someone else is not a reasonable 
construction of this section. 
 
Southport cites no case holding that a defendant whose role is as limited as Allied’s becomes a 
“party to the nuisance” and can be liable for creating or maintaining it.  (See Opening Brief at 
9:28-10:4.)  The case it cites, McClatchy v. Laguna Lands, Ltd. (1917) 32 Cal.App. 718, 725, 
contains a statement that both the person who creates a nuisance and a person who 
“maintains” it are parties to the nuisance, but does not define what it means to “maintain” a 
nuisance.  If this were a case about a dangerous condition on private property, that would 
typically refer to the person who has the authority to alter the premises, such as the owner or 
the tenant during his tenancy, not some workman who moved an object and then put it back 
where the person who controlled the property had left it.  Such a person would be like a person 
who had no duty to act in the first place, and did not exacerbate the risk in any way when he 
returned the object to the place he had found it. 
 
Southport has also not persuaded the Court that Allied’s promise to the City in the Franchise 
Agreement to comply with all applicable laws:  (1) can be invoked by Southport rather than only 
by the City; or (2) has been breached by Allied’s returning the trash bins to the location where it 
finds them on collection days.   
 
In addition, Southport argues no basis on which Allied is liable for private nuisance.  Thus, 
Southport is not entitled to summary adjudication of its First Cause of Action as to Allied. 
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Finally, while Southport alleges its Second Cause of Action (nuisance that Interferes with 
easement rights) against both Toumazos and the garbage collection defendants, Allied no more 
interfered with Southport’s Easement rights than it caused a nuisance as alleged in the First 
Cause of Action.   
 
In its Reply Brief, Southport argues that Allied should be liable on the Second Cause of Action 
because Southport seeks an injunction against anyone placing any object on the property over 
which it has the Easement.  (Reply Brief at 2:5-14.)  That is putting the cart before the horse.  
Southport must first prove it is entitled to the relief.  It cannot use the fact that it has requested 
the relief to prove it is entitled to the relief.  The Court does not consider the return of an object 
to the place where the owner has left it to be placing an object in any event.  
 
Therefore, the motion for summary adjudication against Allied is denied as to both the First and 
Second Causes of Action. 
 
The motion for summary adjudication against Republic is denied for the same reasons, and for 
the additional reason that Southport has neither pleaded and/or met an initial burden to prove 
that Republic is liable for Allied’s conduct as Allied’s alter ego or based on some direct 
responsibility.  (See FAC ¶ 26(A) and Republic’s Additional Fact Nos. 84, 85, 86.) 
 
The Court does not consider Southport’s evidence attached to the Reply Declaration of Mr. 
Fischer to be appropriate or sufficient to raise a triable issue of fact.  The pleadings do not raise 
the theory on which the evidence is submitted (see FAC, ¶ 16, 26), and the evidence does not 
establish an authorized admission of Republic.   
 
The Toumazos defendants 
 
The Court will discuss the factual and legal content of this motion in detail.  The basic problem 
with it, however, can be summarized in non-lawyer terms:  What does Southport contend ought 
to be happening instead of what is happening?  Can it propose any injunction that falls short, in 
practice, of requiring the Toumazos’s restaurant tenants to close up business?  And since the 
greatest gravamen of Southport’s injunctive case centers around its proposal to open 
restaurants on its own properties, where does Southport propose that those restaurants will put 
their garbage bins?  If Southport can come up with workable answers to those questions, there 
may be a basis for a limited injunctive relief here.  Southport’s present motion, however, neither 
answers those questions, nor proposes any such limited and practical relief. 
 
First Cause of Action 
 
Public Nuisance Theory 
 
The court will address the public nuisance theory first and begin by addressing Toumazos’s 
argument that Southport must, and has failed to, show it suffered special injury. 
 
“A legislatively declared public nuisance constitutes a nuisance per se against which an 
injunction may issue without allegation or proof of irreparable injury.”  (People ex rel. Dept. 
Pub. Wks. v. Adco Advertisers (1973) 35 Cal.App.3d 507, (billboard placed in violation of 
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Outdoor Advertising Act).)  “Nuisances per se are so regarded because no proof is required, 
beyond the actual fact of their existence, to establish the nuisance.”  (McClatchy v. Laguna 
Lands, Ltd. (1917) 32 Cal.App. 718, 725 (acts that threatened to increase stream waters into 
two large rivers).   
 
While no ill effects need be proved to enjoin a public nuisance (id.), the District or the City 
Attorney is typically the only plaintiff in such a case.  (See Civil Code § 3491 (remedies include 
“indictment or information” and “a civil action”; Code of Civil Procedure § 731.) 
 
A private person may maintain an action for a public nuisance only if it is “specially injurious to 
himself”.  (Civil Code § 3493.)  The requirement of “special injury” means that a private plaintiff 
suing for a public nuisance must show special injury to person or property of a character 
different in kind from that suffered by the general public.  (Koll-Irvine Center Property Owners 
Assn. v. County of Orange (1994) 24 Cal.App.4th 1036, 1040.)   
 
It is possible for a nuisance to be public and, from the perspective of individuals who suffer an 
interference with their use and enjoyment of land, to be private as well.  (Mendez v. Rancho 
Valencia Resort Partners, LLC (2016) 3 Cal.App.5th 248, 261-62.)   This is because interference 
with property interests is considered special injury.  (See Lind v. City of San Luis Obispo (1895) 
109 Cal. 340, 344-45 (“an injury to private property, or to the health and comfort of an individual, 
is in its nature special and peculiar and does not cause a damage which can properly be said to 
be common or public, however numerous may be the cases of similar damage arising from the 
same cause”); see also Fisher v. Zumwalt (1900) 128 Cal. 493, 495-96 (defendant created a 
public nuisance by vile and offensive odors and stenches that escaped his creamery and 
affected an entire neighborhood; although only one property owner sued, that owner’s suit 
was allowed). 
 
Here, Southport argues it will suffer a special injury if in the future it leases either of its 
properties to a restaurant that installs outdoor seating on the sidewalk or in the street pursuant 
to Martinez’s Flex Space Program. 
 
Martinez’s Flex Space Program was developed to create additional interest in downtown 
Martinez by expanding and enhancing outdoor dining opportunities.  (Ex. G to Fischer Decl., 
p. 1.)  “A Flex-Space is a high quality platform with railings that provide a safe and friendly 
outdoor eating experience.  The platforms will be installed by the City and placed in one or two 
parallel parking spaces along the eating establishment’s frontage.”  (Ibid.)  Flex-Spaces can be 
located on Court Street, “between Ward and Escobar Streets”.  (Ibid.)   
 
It is undisputed that the only parking spaces on the west side of Court Street between Main and 
Escobar Streets, where Southport is contemplating Flex Spaces, are diagonal parking spaces.  
However, there are parallel parking spaces on Court Street between Ward and Main Streets.  
Thus, there is an inherent ambiguity in the Flex-Space policies.  One part of the policies states 
that Flex Spaces may be placed in a location not permitted by another part. 
 
However, the court need not resolve the ambiguity to resolve the point at issue, because 
Southport also states that seating may be placed on the sidewalk even if not permitted in 
the street. 
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Factual issues remain, however.  Southport has not established whether permits are required to 
place outdoor restaurant seating on the sidewalk.  Further, it has not established now, and may 
not be able to establish until it has a restaurant tenant, where along Court Street from Main to 
Escobar any outdoor seating will be placed or that people seated everywhere along that block 
will be able to see trash bins located five feet or more back from the sidewalk in a narrow alley.  
On its own motion, the Court takes judicial notice under Evidence Code § 452(g) and (h) that 
there are currently 13 diagonal parking spaces on the west side of Court Street between Main 
Street and Escobar.  Southport has not proved that the trash bins inside the alley can be seen 
from all these spaces or whether they can be seen only from the spaces close to the middle of 
the block.  The Ordinances can be violated if the trash bins can be seen from any of them, but 
Southport has not established that its property interest are interfered with and it has suffered 
special injury if the outdoor restaurant seating will be placed in spaces from which the trash bins 
cannot be seen. 
 
Southport has not argued or submitted undisputed evidence of any other injury caused by the 
fact that the trash bins can be seen from some portions of the public right-of-way.  It has also 
not submitted proof that the value of its property has been reduced or it has had to lower the 
prices at which it leases its property because of this.  Assuming, without deciding, that it has put 
clauses into its leases based on anyone’s ability to see the trash bins from the sidewalk 
or street, there is no proof that the tenants requested or obtained any rent concessions for 
that reason.   
 
Odor from the trash cans is properly considered only under the private nuisance theory because 
it is not causally connected to violation of the City ordinances.  Toumazos could comply with the 
City ordinances by enclosing the trash bins, or erecting an opaque fence where the alley meets 
the sidewalk (a seemingly sensible compromise that Southport has reportedly rejected in the 
past).  The trash bins could not be seen then by anyone on the sidewalk or in the street, but 
they would still be present and produce the same odor. 
 
Southport’s final argument on this point is that it is a “party” to the nuisance and this is 
sufficient under McClatchy.  (Opening Brief at 9:28.)  The Court is unpersuaded.  The holding 
in McClatchy had to do with whether the trial court properly denied a motion for change of 
venue.  It did not turn on whether the plaintiff had suffered special injury.  Southport has not 
explained why the quoted language should add anything to or alter the analysis of what 
constitutes a special injury.  Indeed, the quoted concerned defendants rather than plaintiffs.  
(McClatchy, supra, 32 Cal.App. at 725 (“all parties to a nuisance per se, he who creates it and 
he who maintains it, are responsible for its effect, without limitations of condition or time” 
(emphasis added).) 
 
Southport has not established that it suffered any special injury involving personal health or 
comfort or any substantial injury to a property interest because of the asserted ability of future 
outdoor restaurant patrons to view the trash bins.  Therefore, it is not entitled to an injunction 
based on its public nuisance theory.  (See Civil Code § 3493.)   
 
Overbreadth of the Injunction Requested 
 
Further, even if it had established special injury or substantial damage to its property interest, 
Southport has not established that it is entitled to the broad relief it seeks. 
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A plaintiff moving for summary judgment must prove all elements of his claim, including that he 
is entitled to the relief requested.  An injunction should not be broader than necessary to remedy 
the conduct that amounts to a nuisance.  The court “not enjoin the conduct of the defendant's 
entire business, where such business is not a nuisance per se, if a less measure of restriction 
will afford to the plaintiff the relief to which he may be entitled.”  (Anderson v. Souza (1952) 38 
Cal.2d 825, 840 (order entirely prohibiting operation of private airport reversed); People v. 
Mason (1981) 124 Cal.App.3d 348 (order prohibiting all noise from being audible off the property 
of a restaurant and bar reversed).)   
 
Here the FAC seeks an injunction stating that Toumazos may not place a trash bin anywhere in 
the alley.  (See FAC, Prayer, ¶ 1 (A).)  However, the Ordinance does not prohibit property 
owners from placing trash bins in the alley.  It prohibits property owners from placing trash bins 
in the street or that remain in public view from people on the street.  Southport has not 
suggested there is anywhere that Toumazos can move the trash bins without making them even 
more in violation of the ordinance than they are now.  Certainly, they cannot be moved from the 
alley to a public street.  Thus, Southport is not entitled to summary adjudication on the public 
nuisance theory for the specific injunction it has requested in paragraph 1(A) of the Prayer.  In 
balancing the interests of the parties there is also the question of where any future restaurant 
tenants of Southport will place their trash bins – in the same alley where it claims Toumazos’s 
tenants may not place theirs? 
 
Private Nuisance 
 
To obtain relief for a private nuisance that is not per se, the plaintiff “must prove an injury 
specifically referable to the use and enjoyment of his ... land.”  (Monks v. City of Rancho Palos 
Verdes (2008) 167 Cal.App.4th 263, 302.   
 
That courts are permitted to enjoin activities on private property that produce odors impacting 
other nearby properties does not mean that such injunctions are mandatory.  The interference 
with the plaintiff’s comfortable enjoyment of his land must be “substantial” and “unreasonable” 
to qualify as a private nuisance.  (Mendez v. Rancho Valencia Resort Partners, LLC, supra, 
3 Cal.App.5th 248, 262-263; San Diego Gas & Electric Co. v. Superior Court (1996) 13 Cal.4th 
893, 937-38.)   
 

The requirements of substantial damage and unreasonableness are not 
inconsequential. These requirements stem from the law's recognition that: 
“‘Life in organized society and especially in populous communities involves an 
unavoidable clash of individual interests.... It is an obvious truth that each 
individual in a community must put up with a certain amount of annoyance, 
inconvenience and interference and must take a certain amount of risk in order 
that all may get on together. The very existence of organized society depends 
upon the principle of “give and take, live and let live,” and therefore the law of 
torts does not attempt to impose liability or shift the loss in every case in which 
one person's conduct has some detrimental effect on another. Liability … is 
imposed in those cases in which the harm or risk to one is greater than he 
ought to be required to bear under the circumstances, at least without 
compensation.   [Citations.]’”   
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Both elements are to be judged by an objective standard. Thus, with respect to 
the substantial damage element, the degree of harm is to be measured by the 
“effect … the invasion [would] have on persons of normal health and sensibilities 
living in the same community.”  [Citation.]  “‘If normal persons in that locality 
would not be substantially annoyed or disturbed by the situation, then the 
invasion is not a significant one, even though the idiosyncrasies of the particular 
plaintiff may make it unendurable to him.’” (Ibid.) With respect to the 
unreasonableness element, “[t]he primary test for determining whether the 
invasion is unreasonable is whether the gravity of the harm outweighs the social 
utility of the defendant's conduct, taking a number of factors into account. 
[Citation.]  Again the standard is objective: the question is not whether the 
particular plaintiff found the invasion unreasonable, but ‘whether reasonable 
persons generally, looking at the whole situation impartially and objectively, 
would consider it unreasonable.’ [Citation.] …  
 
As is apparent from the above standards, the elements of substantial damage 
and unreasonableness necessary to making out a claim of private nuisance are 
questions of fact that are determined by considering all of the circumstances of 
the case. [Citation.]  (Mendez, supra, quoting San Diego, supra.)   

 
“[T]he resolution of the issue of a private nuisance involves the conflicting interests of 
landowners.  The right of one to make such lawful use of his property as he may desire must be 
applied with due regard to the correlative right of the other to be protected in the reasonable 
enjoyment of his property.”  (Schild v. Rubin (1991) 232 Cal.App.3d 755, 764 (internal 
quotations omitted.)   
 
Southport argues the interference with its property rights are sufficient to be enjoined based on 
both its present and planned future uses of its property. 
 
The court concludes the harm to future restaurant tenants is speculative.  First, Southport has 
not established it is undisputed that it will ever be able to have outdoor dining in parking places 
under the Flex Space Program because of the ambiguity about whether such spaces can be 
installed in diagonal parking spaces.  Second, Southport has not established what will be 
required to have outdoor dining on the sidewalk.  Third, and finally, Southport purchased the 
buildings in 2012.  It is now 2020, eight years later, and Southport still has not obtained a 
restaurant tenant for either building.  Whether it ever will is speculative on the evidence 
submitted on its motion.  Southport argues it need not already have restaurant tenants to prove 
future harm, citing Zack's, Inc. v. City of Sausalito (2008) 165 Cal.App.4th 1163, 1171.  
However, the defendant there apparently never argued that the damage was speculative.  That 
may have been because the plaintiff presented proof that “it was unable to interest prospective 
operators of its proposed restaurant.”  (Ibid.)  Southport presents no similar evidence here.   
Zack’s does not hold that contemplated future restaurant use is never speculative. 
 
Southport submits various declarations to prove present unreasonable interference and 
substantial injury.  The court finds the ones executed in 2015 (Craig and Curtis) to be unhelpful.  
They do not address the current conditions, which involve two bins, not three; one fewer 
restaurant; and more frequent garbage collection than in 2015.   
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The court is not persuaded on the dry, written record alone, consisting of the declarations of 
three current tenants (Miller, Blake, and Tews) of Suites 101 and 103 in the 610 building, that 
the odors are of sufficient intensity and frequency to constitute a substantial and unreasonable 
use by Toumazos of their land.  The Court has the discretion to deny summary judgment “if a 
material fact is an individual’s state of mind ... and that fact is sought to be established solely by 
the individual’s affirmation thereof.”  (Code of Civil Procedure § 437c(e).)  The Court is 
exercising that discretion here.  In essence, these witnesses declare that the odors are 
disgusting to them.  The Court is not satisfied that the odors would also be disgusting to 
“persons of normal health and sensibilities living in the same community” based on these 
declarations alone. 
 
Overbreadth of the injunction requested   
 
However, even if the court did not deny the motion on that basis, it would deny it because the 
relief that Southport requests in the FAC is too broad.   
 
Paragraph 1(C) of the Prayer asks for an injunction against leaving anything that produces an 
odor on the eight foot strip of land owned by Toumazos, over which Southport has an Easement 
for access, air, and light, not that produces an odor that constitutes a substantial and 
unreasonable interference with Southport’s property rights.  That is as unjustified and overbroad 
as an injunction that prohibits an airport or a restaurant and bar, because each produces noise.  
(See People v. Mason, supra; Anderson, supra.)   
 
Second Cause of Action  
 
Southport styles this cause of action as a claim for nuisance based on an interference with its 
easement rights, based on the statement in a secondary authority, Miller & Starr, that “a person 
who interferes with the use of an easement deprives the easement owner of a valuable property 
right, and interference that is wrongful is a private nuisance that can be enjoined ....”  (Opening 
Brief at 17:25-28.)   
 
The Court has doubts as to the validity of this statement if Southport is construing it to mean that 
Southport can establish an easement based on violation of the Grant Deed significantly more 
easily than it can based on substantial and unreasonable interference with its property rights – 
certainly a counterintuitive proposition.  The first authority that Miller & Starr cites in support of 
this statement is Civil Code § 809.  That section states, “The owner of any estate in a dominant 
tenement, or the occupant of such tenement, may maintain an action for the enforcement of an 
easement attached thereto.”  It does not state that this is an action for nuisance.  But if it is, 
nothing in the passage quoted from Miller & Starr states or implies that a substantial and 
unreasonable interference is not required just because rights are based on ownership of an 
easement rather than of real property outright.  Miller & Starr states only that “wrongful” 
interference may be enjoined.  
 
Whether a plaintiff seeks to enjoin conduct alleged to interfere with an easement under the law 
of nuisance or simply as a breach of the provisions of its deed, the question still appears to be 
whether the interference is unreasonable (and is in violation of the terms of the grant).  The 
owner of the servient estate may make continued use of the area the easement covers so long 
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as the use does not “interfere unreasonably” with the easement's purpose.  (Scruby v. Vintage 
Grapevine, Inc. (1995) 37 Cal.App.4th 697, 702-03.)  “Whether a particular use by the servient 
owner of land subject to an easement is an unreasonable interference with the rights of the 
dominant owner is a question of fact for the trier of fact ....  (Ibid.; see also Vieira Enterprises, 
Inc. v. McCoy (2017) 8 Cal.App.5th 1057, 1087-88.)   
 
Any restaurant tenant, whether of Southport or Toumazos, is going to need a trash bin where it 
may dispose of leftover food and other kitchen waste.  By ordinance, that trash bin may not be 
placed permanently on a public street.  It will have to be placed in the alley or in some other 
location that Southport has not mentioned.  On occasion it is likely to be smelly.  The Court is 
not persuaded on the evidence submitted that the occasional foul smell of the bins on warm 
days is unreasonable or that the proper solution, when balancing the rights of the parties, is an 
injunction that prohibits Toumazos from leaving “any object” (FAC, p. 48, ¶ 4), even wheeled, 
and thus movable, trash bins, on property that Toumazos owns but over which Southport owns 
an easement for light and air.  (Southport has not sued claiming that the movable trash bins 
violate its easement for access.)   
 
Southport stresses use of the word “enjoyment” in the description of the Easement in the 1926 
Deed.  (See Opening Brief at 4:8-12.)  But the Court interprets that as the language used in 
such documents to mean simply the use of the rights granted.  Suppose that when the 
Easement was granted in 1926, the air in the alley was already smelly.  The easement would 
have read the same – that the grantee was entitled to the “enjoyment” of that air (though it might 
not have been enjoyable), as opposed to being deprived of it by erection of a building or the 
emission of poisonous fumes.  How much bad air is sufficient to deprive Southport of its right to 
“enjoy” air (along with light) is a question of degree and simply has not been resolved yet.  The 
court does not interpret the word “enjoyment” in the Deed to permit Southport to apply a totally 
subjective standard of what it means to enjoy light and air.  
 
As to the other garbage company defendants, as it has already indicated, the court is not 
persuaded that there is a basis to hold those defendants liable for merely placing the trash bins 
back where they found them, after emptying the trash. 
 
Conclusion 
 
An injunction is an equitable remedy.  Whether any given use of property is unreasonable 
requires consideration of the competing interest of the adjacent property owners.  On the papers 
submitted, Southport has not persuaded the court that the equitable remedy for trash bins that 
occasionally overflow and are smelly in the summer is a total ban.  This is particularly so where 
Southport itself seeks to install restaurant tenants in its buildings.  Those tenants too will need 
trash bins.  Where will they put them, if not in the alley?  Other, lesser remedies occur to the 
Court as possibilities for both the sight and odor issues.  The trash bins could be enclosed to 
address the sight issue, or an unlocked gate could be erected at the foot of the alley.  A different 
or more frequent summer schedule of trash pickup might address the odor issue.  And 
Southport’s evidence suggests that different trash bins – plastic ones with tight lids – might 
solve the problem entirely.  In any event, if Southport is in earnest about wanting to open 
restaurants on its own property, it’s going to have to work with the neighbors to figure this out.  
It should start now. 
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Rulings on Evidentiary Objections 
 
Plaintiff’s Objections Filed 1/31/20 
 
1 – Sustained. 
2 – Overruled. 
 
Toumazos Objections Filed 1/24/20 
 
The court declines to rule on these objections.  They are not material to its disposition of the 
motion.  (CCP § 437c (q). 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00059 
CASE NAME: BUCKLEY III  VS.  HYUNDAI MOTOR 
SPECIAL SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK) to discuss the timing of trial.  The Court notes that the MSC 
is set for March. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01352 
CASE NAME: KIRKLAND VS. DIVERSIFIED 
HEARING ON MOTION TO SET ASIDE DEFAULT AND CLERK'S DEFAULT JUDGMENT 
FILED BY DIVERSIFIED ADA ENTERPRISES, INC., et al. 
* TENTATIVE RULING: * 
 
Defendants’ unopposed motion for relief from default is granted.  Defendants must serve 
and file their answer within two weeks.  The case is set for Case Management Conference 
on July 22, 2020 at 8:30 a.m. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00159 
CASE NAME: ARGABRIGHT VS. NRT WEST, INC. 
SPECIAL SET HEARING ON: MOTIONS 
SET BY COURT 
* TENTATIVE RULING: * 
 
NRT’s motion to compel responses to form interrogatories is granted.  The Gannons raise 

various relevancy objections, but those objections were waived when they failed to meet several 

response deadlines.  The Gannons must serve responses to defendant’s first set of form 

interrogatories (served on or about July 5, 2019), without objections and with verifications, within 

30 days following service of the Order After Hearing hereon. 
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Sanctions are awarded in the amount of $1,000, payable by plaintiffs to counsel for NRT within 

30 days following service of the Order After Hearing hereon. 

 

  

 6.  TIME:  9:00   CASE#: MSC19-01550 
CASE NAME: SMITH VS. GLEN 
HEARING ON PETITION TO COMPEL ARBITRATION & REQUEST FOR STAY 
FILED BY BEN GLEN 
* TENTATIVE RULING: * 
 
The motion to compel arbitration, brought by defendants Ben Glen and Law Offices of Ben Glen, 

P.C., is granted.  All four plaintiffs shall arbitrate all of the claims set forth in their Complaint.  

This action is stayed pending the outcome of the arbitration.  The hearing on the separate 

motion for an evidentiary hearing is dropped from calendar.  The case is set for Case 

Management Conference on September 7, 2020 at 8:30 a.m. 

The Merits. 

 Plaintiffs offer no legal authority supporting the proposition that the “boilerplate” nature of 
the subject fee agreement renders the agreement unenforceable.  The Court notes that 
the subject matter of the representation was described as seeking damages “arising out 
of an accident/incident which resulted in personal injuries and/or death,” a description 
that applies unequivocally to the complaint that defendants filed on behalf of plaintiffs 
Tiona and Trevor Smith. 
 

 The argument that the agreement is not binding on Willie Smith cannot be taken 
seriously.  Willie Smith is deceased and therefore not himself a party to this lawsuit, nor 
to the prior one.  Insofar as suit is brought on behalf of his estate, it is the representative 
of his estate that is the party to the lawsuits, and to the prior fee agreement. 
 

 Plaintiffs Nigel Smith and Lashandra Smith-Lockett are estopped from arguing that they 
are not bound by the arbitration clause in the subject fee agreement.  This is because, 
in the Third Cause of Action for breach of contract, all four plaintiffs seek to impose 
contractual liability on all three defendants under the fee agreement.  (See JSM 
Tuscany, LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1239-40; accord 
NORCAL Mutual Ins. Co. v. Newton (2000) 84 Cal.App.4th 64, 84.  See also Giller v. 
Cafeteria of South Beach Ltd., LLP (Fla.App. 2007) 967 So.2d 240, 242 [plaintiffs 
“cannot both take advantage of contract provisions to seek to impose liability on an 
individual professional and at the same time avoid another contract term or provision for 
which [they have] no use”]; Hughes Masonry Co. v. Greater Clark County School Bldg. 
Corp. (7th Cir. 1981) 659 F.2d 836, 838-39.) 
 

 The Court cannot find the arbitration clause within the fee agreement unconscionable, 
because plaintiffs have not identified any feature of the clause that is substantively 
unconscionable.  (See Sanchez v. Valencia Holding Co., LLC (2015) 61 Cal.4th 899, 910 
[both procedural and substantive unconscionability must be present].)  Plaintiffs cite no 
legal authority standing for the proposition that an arbitration clause is unconscionable 
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merely because it is comprehensive.  And while it is not necessary to the Court’s ruling, 
the Court notes the weakness of plaintiffs’ showing on procedural unconscionability.  
According to the declarations of Tiona and Trevor Smith, the fee agreement was emailed 
to them so that they had the opportunity to read it at their leisure.  The declarants do not 
indicate that they had any concerns about the agreement, or asked any questions.  
The arbitration clause within the agreement is only one sentence long, and not hard to 
read.  Finally, contrary to the representation in plaintiffs’ opposition memorandum, the 
agreement does call attention to the arbitration clause; it is the only clause that the 
declarants were required to initial. 
  

Procedural Issues. 

 Exhibits.  Plaintiffs are directed to tab their exhibits in all future filings; the exhibits to the 
opposition declaration of Sanford Horowitz were not tabbed.  (CRC 3.1110(f).) 
 

 Opposition Papers.  The Court has considered plaintiffs’ opposition papers, which were 
filed two court days early under law and motion rules.  (See, Code of Civil Procedure 
§ 1005(b).)  Defendants timely filed the functional equivalent of a reply memorandum 
one court day early, and they have not shown prejudice.  (See, Ruiz v. Moss Bros. Auto 
Group, Inc. (2014) 232 Cal.App.4th 836, 847.) 
 

 Evidentiary Hearing.  The Court denies plaintiffs’ request for an evidentiary hearing 
under Evidence Code § 402. 

In the first place, § 402 is not the correct procedure for what plaintiffs seek to do.  
It applies to trials, not motions, and to admissibility of evidence, not motion rulings.  
The Court treats this instead as seeking to introduce evidence on a motion as provided 
in CRC 3.1306(b).  (The time to do that is on this motion, however, not on a later 
separate motion.  It is odd that plaintiffs have not sought to advance the hearing on 
their separate motion for 402 hearing, but that motion is procedurally inappropriate in 
any event.) 

Substantively, plaintiffs offer no legal analysis explaining how defendant Glen’s 
asserted delay in signing the parties’ fee agreement somehow voids the arbitration 
clause within that agreement.  Plaintiffs do not dispute that Tiona and Trever Smith 
signed the agreement.  In fact, California law holds that even a writing not signed by 
either side may constitute a binding arbitration agreement.  (See Harris v. TAP 
Worldwide, LLC (2016) 248 Cal.App.4th 373, 384 [finding that employee accepted 
unsigned arbitration agreement by working with notice of the agreement].  See also 
Craig v. Brown & Root (2000) 84 Cal.App.4th 416, 420-22.)  Federal law is in accord.  
(See, Genesco, Inc. v. T. Kakiuchi & Co. (2d Cir. N.Y. 1987) 815 F.2d 840, 846 [“while 
the Act requires a writing, it does not require that the writing be signed by the parties”].  
See also, First Citizens Municipal Corp. v. Pershing Div. of Donaldson, Lufkin & Jenrette 
Sec. Corp. (N.D. Ga. 1982)  546 F.Supp. 884, 887-888, and cases there cited.) 

Further, plaintiffs’ rather murky theory is apparently that the entire fee agreement 
was induced by fraud, based somehow on the backdating of defendant Glen’s signature.  
But even if established, fraud in the inducement would not defeat arbitration.  Rather, 
plaintiffs would have to demonstrate fraud in the inducement of the arbitration clause 
itself.  (Ericksen, Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983) 
35 Cal.3d 312, 323 [“in the absence of indication of contrary intent, and where the 
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arbitration clause is reasonably susceptible of such an interpretation, claims of fraud in 
the inducement of the contract (as distinguished from claims of fraud directed to the 
arbitration clause itself) will be deemed subject to arbitration”].) 

Finally, for the reasons discussed above, plaintiffs are estopped from denying 
the enforceability of the fee agreement. 
 

Evidentiary Rulings.  The Court rules as follows on defendants’ evidentiary objections. 

 The Declaration of Sanford Horowitz.  No. 1:  sustained for lack of proper 
authentication; the declarant was not a party to the subject email exchange.  
No. 2: sustained for lack of proper authentication; the declarant does not have 
personal knowledge concerning the contents of a file maintained by another law office.  
No. 3: sustained; plaintiffs have not established the relevance to this motion of the 
complaint filed in the underlying action, No. C16-00849.  No. 4: sustained; plaintiffs have 
not established the relevance of the procedural history of the underlying action, and the 
declarant’s opinion that “the case had been malpracticed” by defendants is conclusory 
and lacks an adequate foundation.  (The Court also notes that “malpractice” is a noun, 
not a verb.)  No. 5: sustained as to the allegation that the fee agreement attached to 
defendants’ motion to compel was “curiously and suspiciously signed in June 2015.”  
This is argument, not evidence.  No. 6: sustained; the declarant has not established his 
qualifications as a forensic expert in electronic data analysis.   Also, the declarant’s 
opinions are not intelligible; the Court has no idea what an “official electronic client file” 
is, and what it means for a document to be “downloaded” into such a file. 
 

 The Declaration of Tiona Smith.  No. 7: sustained; the declarant’s allegation 
that her siblings did not communicate with defendants is speculative and irrelevant.  
No. 8: sustained; plaintiffs have not established the relevance of when the declarant 
communicated with defendant Glen.  No. 9: overruled; the declarant is competent to 
testify that the copy of the fee agreement she found in the file she obtained from the 
Glen office was not signed by an attorney. 
 

 The Declaration of Trevor Smith.  No. 10: sustained; plaintiffs have not established the 
relevance of the declarant’s communications with defendants Glen and Woolfe. 

 

  

 7.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY TRA LENDING LLC 
* TENTATIVE RULING: * 
 
The Court continues this matter to February 21, 2020 at 9:00 a.m. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/07/20 

 
 

- 16 - 

 8.  TIME:  9:00   CASE#: MSC19-01570 
CASE NAME: ABRAHAMS VS. HAMPTON 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY TRA LENDING LLC, et al. 
* TENTATIVE RULING: * 
 
The Court continues this matter to February 21, 2020 at 9:00 a.m. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY ANTHONY KESLINKE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion is denied.  Sanctions are awarded in favor of defendants in the amount 
of $1,000, payable by counsel for plaintiff to counsel for defendants within 30 days after 
service of an Order After Hearing hereon.  The sanctions awarded on this motion and on 
Line 10 are cumulative. 
 
Further, the Court notes that despite an express prior admonition to plaintiff in this case, he is 
still consistently failing to provide tabs for exhibits as required by CRC 3.1110(f) and Local Rule 
3.42.  No further noncompliant papers from plaintiff in this case will be read. 
 

  

10.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ANTHONY KESLINKE 
* TENTATIVE RULING: * 
 
Plaintiff’s motion is denied.  Sanctions are awarded in favor of defendants in the amount of 
$1,000, payable by counsel for plaintiff to counsel for defendants within 30 days after 
service of an Order After Hearing hereon.  The sanctions awarded on this motion and on Line 9 
are cumulative. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
PER ORDER FILED 12-30-19 
* TENTATIVE RULING: * 
 
Plaintiff Anthony Keslinke’s request for appointment of a receiver and for a preliminary injunction 

is denied. 
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Procedural Matters  

Defendant opposes this motion by arguing it is an improper motion for reconsideration under 

Code of Civil Procedure § 1008.  Prior to this motion, plaintiff filed two ex parte applications for 

appointment of a receiver and a temporary restraining order.  The first ex parte application was 

denied, but plaintiff’s counsel states that he received permission to re-file the application.  

(Lapham Reply Decl. ¶¶ 4-5.)  The second ex parte application was also denied, but a hearing 

on the matter was scheduled with the ex-parte application used as the moving papers.  Thus, 

there has not been a violation of § 1008 because Plaintiff received permission to file the second 

ex-parte application and that application was then used as the moving papers for this motion.  

Plaintiff notes that defendant’s opposition was over 10 pages, but failed in include a table of 

contents and authorities as required by CRC 3.1113(f).  Plaintiff then argues that this failure 

should be treated as an oversized brief per CRC 3.1113(g) and that the Court should disregard 

the opposition.  Plaintiff is correct that the opposition violates CRC 3.1113(f), and counsel is 

admonished to comply in the future.  But the remainder of plaintiff’s argument on this point goes 

too far.  CRC 3.1113(g) applies to a “memorandum that exceeds the page limits”, but there is no 

reference to memoranda that do not include the required tables.  In addition, even if the Court 

treated the opposition as an oversized paper the Court has discretion in whether to consider a 

late-filed paper.  (CRC 3.1300(d).)  Here, given that the only violation was the failure to include 

tables, the Court would exercise its discretion and not strike the opposition, just as the Court is 

(for now) disregarding plaintiff’s various filings for failure to provide required tabs.  Plaintiff’s 

discussion of the time to file a response pleading under CRC 3.110 is not applicable to the time 

to file an opposition to a motion.  

Receiver 

Plaintiff seeks appointment of a receiver under Code of Civil Procedure § 564(b)(1) and (9).  

Subsection (1) allows for the appointment of a receiver in any action “between partners or 

others jointly owning or interested in any property or fund, on the application of the plaintiff, or of 

any party whose right to or interest in the property or fund, or the proceeds thereof, is probable, 

and where it is shown that the property or fund is in danger of being lost, removed, or materially 

injured.”  Section (9) applies to “all other cases where necessary to preserve the property or 

rights of any party.”  

A party requesting the appointment of a receiver must include facts establishing one of the 

statutory grounds for such appointment.  (Miller v. Oliver (1917) 174 Cal. 407, 410.)  “In order for 

plaintiff to invoke the power of the court under subsection 1 it was necessary for it to show its 

joint interest with defendant in the property; that the same was in danger of being lost, removed 

or materially injured, and that plaintiff's right to possession was probable.”  (Alhambra-Shumway 

Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.)  Plaintiff has the 

burden here by a preponderance of the evidence.  (Id. at 874.)  A request under subsection 9 

requires a showing that it is “necessary to preserve the property or rights of any party.”  Finally, 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   02/07/20 

 
 

- 18 - 

appointing a receiver is a drastic remedy, which will ordinarily not be used if any less severe 

remedy is available.  (Id. at 873.) 

To appoint a receiver under § 564(b)(1) the Court would need evidence of the joint venture 

included with the moving papers.  Similarly, the Court would also need evidence of plaintiff’s 

entitlement to the profits from the sale of the properties in order to appoint a receiver under 

§ 564(b)(9).  Plaintiff’s motion lacks admissible evidence of the alleged partnership or joint 

venture, or of his entitlement to 50% profits from that venture.  His declaration in support of this 

motion doesn’t say any such thing.  And even if it did, absent some better corroborative 

evidence it might be hard to credit.  This is not the kind of business deal that experienced 

businessmen such as plaintiff and Stroud would be expected to conduct on a handshake, with 

nothing in writing. 

Defendants also contend, in opposition to the receiver, that plaintiff has not shown irreparable 

harm or an inadequacy of other remedies.  Defendants point out that Plaintiff has not shown that 

monetary damages would be insufficient.  Nor has plaintiff shown that the profits from the joint 

venture are likely to be irreparably lost.  In addition, only one property, Laurel Drive, has been 

listed for sale.  (Stroud Decl. ¶ 5 submitted in opposition to ex-parte application.)  The Court is 

not convinced that plaintiff has shown irreparable harm.  In addition, there are other less drastic 

remedies available to plaintiff.  Plaintiff could seek a narrowly tailored preliminary injunction or 

perhaps a writ of attachment.  Any such requests, of course, must be accompanied by 

admissible evidence for each necessary point, including a much stronger evidentiary showing 

than is found in the present motion papers as to both the merits of plaintiff’s case and his claim 

of irreparable harm.  The Court should not be taken as encouraging plaintiff to seek such relief 

unless he’s got a lot better substantive case than he’s showing us now. 

For these reasons, the Court denies Plaintiff’s request for the appointment of a receiver.  

Defendants’ objections to the declarations filed on January 24, 2020 are sustained.  These 

declarations should have been included in the ex parte application or filed immediately 

thereafter.  Second, in order for them to be considered by this Court, plaintiff needed to provide 

copies of them to defendants in sufficient time to address them in their opposition.  Defendants 

filed their opposition on January 27, but still had not received these declarations on January 29.  

Preliminary Injunction 

Plaintiff seeks a preliminary injunction that would enjoin defendant Stroud from (1) taking any 

further action in winding up the partnership’s affairs, (2) prohibit Stroud from making any 

decisions or contracts on behalf of the partnership, and (3) void all decisions, contracts and 

agreements made by Stroud on behalf of the partnership since 2016.  

In deciding whether or not to issue a preliminary injunction, this Court must consider “two 

interrelated factors, specifically, the likelihood that plaintiffs will prevail on the merits at trial, and 

the comparative harm to be suffered by plaintiffs if the injunction does not issue against the 

harm to be suffered by defendants … if it does.”  (King v. Meese (1987) 43 Cal.3d 1217, 1226.)  
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These two showings operate on a sliding scale: “[T]he more likely it is that [the party seeking the 

injunction] will ultimately prevail, the less severe must be the harm that they allege will occur if 

the injunction does not issue.”  (Id. at 1227.)  Plaintiff has the burden of showing that all 

elements necessary to support issuance of a preliminary injunction are met.  (See O'Connell v. 

Superior Court (2006) 141 Cal.App.4th 1452, 1481.)  

As explained above, plaintiff has not shown a likelihood of prevailing on the merits of his claims.  

Nor has plaintiff shown that he will suffer irreparable injury if an injunction is not issued. 

Further, the proposed scope of the requested injunction is both dramatically overbroad and 

unworkably vague.  It would effectively put a complete freeze on all conduct of defendants’ 

business (which plaintiff contends to be half his), very likely to the detriment of everyone 

concerned.  And in asking the Court to “void” all decisions defendants have made on the 

business since 2016, without specifying what those might be, plaintiff is simply asking this Court 

to buy a pig in a poke, without any attempt to show, point by point, what grounds might exist, 

and with no consideration of how such “voiding” might affect the rights of third parties. 

Plaintiff’s application also requests that defendant turn over business records to plaintiff.  

This request can be raised through the discovery process.  

  

12.  TIME:  9:00   CASE#: MSC19-01652 
CASE NAME: KESLINKE VS. STROUD 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This CMC was improvidently set.  No appearance is necessary.  The matter is set for 
Case Management Conference on June 1, 2020 at 8:30 a.m.  (If the attorneys appear anyway 
to contest a tentative, however, the Court may proceed with an informal CMC as the 
opportunity presents.) 
 

  

13.  TIME:  9:00   CASE#: MSC19-01880 
CASE NAME: TAKETA  VS.  IN-N-OUT 
HEARING ON MOTION TO EXTEND THE TIME FOR SERVICE OF CROSS-COMPLAINT 
FILED BY IN-N-OUT BURGERS 
* TENTATIVE RULING: * 
 
This motion is moot, as a proof of service of summons on the cross-complaint has since 
been filed. 
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14.  TIME:  9:00   CASE#: MSC19-02392 
CASE NAME: VERDUZCO  VS.  CAMPOS 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY REFUGIO CAMPOS, BERTHA CAMPOS 
* TENTATIVE RULING: * 
 
Defendants demur to the complaint in this matter on multiple grounds.  The Court overrules the 
demurrer to the entire complaint on grounds that it should be abated under Code of Civil 
Procedure § 430.10(c).  However, the Court sustains with leave to amend the more 
conventional demurrer to plaintiffs’ first cause of action (Civil Code § 1942.4).  Plaintiffs may file 
and serve a first amended complaint by February 28.  If they elect not to do so, defendants’ time 
to respond to the surviving portions of this complaint will run from that date. 

Points of Case Management 

First:  Although the Court is holding that this action may be brought in addition to the case now 
pending in Department 33, it is obvious that this case should be transferred to that Department.  
Accordingly, on the Court’s own motion this case is transferred to Department 33, effective 
immediately, and set for Case Management Conference there on March 16, 2020 (the same 
time as the trial in the prior case).  (This order seems pretty obvious, but if anyone is unhappy 
with the transfer it may be contested as with any other tentative.) 

Second:  The parties need to pay better attention to the deadlines for filing and serving papers, 
such as the opposition brief here. 

Third:  Code of Civil Procedure § 430.41 requires the parties to meet and confer telephonically 
or in-person prior to the filing of a demurrer.  Here, defense counsel’s declaration indicates only 
that the parties exchanged e-mails concerning a potential demurrer.  Plainly, this does not 
comply with the requirements of § 430.41.  While the Court has chosen, in this particular 
instance, to hear the demurrer on its merits despite the failure to comply with § 430.41, counsel 
should review that section and comply with it in the future. 

Fourth:  Although defendants’ papers are properly tabbed, their courtesy copies are not.  
Of course courtesy copies are not required at all.  But it is basically pointless to provide 
untabbed courtesy copies of tabbed originals, as the Court has to recycle the copies and use 
the originals. 

Requests for Judicial Notice 

Defendants seek judicial notice of (1) the complaint in this matter; (2) the original complaint in a 
case pending in Department 33 of this Court entitled Rodriguez et al. v. Campos et al., MSC16-
01308; and (3) the first amended complaint in Rodriguez v. Campos, C16-01308.  The requests 
are unopposed, and they are granted (except as to the complaint in this case, as to which 
judicial notice is unnecessary).  On its own motion, the Court takes judicial notice of the online 
docket in what it will call the D33 Action. 

Relevant Procedural History 

It is undisputed that in addition to this case, there is an older case pending in Department 33 
of this Court that involves the same parties; namely, Rodriguez et al. v. Campos et al., 
MSC16-01308 (the “D33 Action”).  Trial in the D33 Action presently is set to commence on 
March 16, 2020. 
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In October 2019, shortly before the then-set trial date in the D33 Action, plaintiffs sought leave 
to file a second amended complaint there.  The proposed SAC would have added two causes of 
action; one for violation of Civil Code § 1942.4, and one for violation of Civil Code § 1942.5.  
The Court (Department 33) denied leave to amend.  Plaintiffs then sought continuance of the 
trial because of the unavailability of their expert, and again because they sought to amend.  The 
Court granted the trial continuance due to the expert problem, but again denied leave to amend. 

Plaintiffs responded by filing the present action in November 2019.  As they do not contest, this 
action pleads the same two causes of action that they had unsuccessfully tried to amend into 
the D33 Action. 

Section 430.10(c) 

Under Code of Civil Procedure § 430.10(c), the Court may sustain a demurrer where “[t]here is 
another action pending between the same parties on the same cause of action.”  As noted 
above, it is undisputed that in addition to this case, there is a case pending in Department 33 of 
this Court that involves the same parties; namely, the D33 Action.  The question the Court must 
resolve is whether any or all of the causes of action in the D33 Action are “on the same cause of 
action” as the instant case. 

Summary of the D33 Action 

The operative first amended complaint in the D33 Action was filed on December 5, 2016, and 
pleads five causes of action, for (1) breach of implied warranty of habitability; (2) breach of 
statutory warranty of habitability; (3) breach of the covenant of quiet enjoyment; (4) negligence; 
and (5) violations of unfair competition law (Bus. & Prof. Code §§ 17200-09).  

The D33 Action relates to conditions at an apartment building owned by defendants Refugio 
Campos and Bertha Campos, located at 1106 Victory Lane in Concord.  (D33 Action FAC 
¶¶ 1-2.)  Specifically, the D33 Action alleges that defendants “fail[ed] to correct substandard 
conditions” in the building, including “garbage disposal deficiencies; electrical deficiencies; 
plumbing deficiencies; lack of hot water; water leaks; water damaged ceilings, floors and walls 
containing mold and mildew; rodent infestations, insect infestations; pest infestations; security 
and safety deficiencies; storage deficiencies; refuse disposal deficiencies; and loss of use of the 
premises for various periods of times for the years 2012, 2013, 2014, 2015, 2016 and to the 
present.”  (D33 Action FAC ¶ 8.)  Paragraph 9 provides additional detail concerning the alleged 
problems with 1106 Victory Lane, and damages are sought as a result of those problems. 

Present Action 

As stated above, the present action pleads two causes of action; one for violation of Civil Code 
§ 1942.4, and one for violation of Civil Code § 1942.5. 

In summary, § 1942.4 prohibits a landlord from demanding or collecting rent, issuing a notice of 
a rent increase, or issuing a three-day notice to pay rent or quit if the dwelling is not in good 
condition, the landlord has received notice from the appropriate enforcement entity to fix the 
problems, the problems are not fixed within 35 days of the notice, and the tenant did not cause 
the problems.  

Section 1942.5 prohibits a landlord from taking certain retaliatory actions against a tenant in 
response to the tenant’s complaining about conditions in the dwelling. 
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Analysis 

Our Supreme Court has succinctly summed up the primary right theory by which the Court must 
judge whether this action states a separate cause of action. 

The primary right theory is a theory of code pleading that has long been followed 
in California. It provides that a “cause of action” is comprised of a “primary right” 
of the plaintiff, a corresponding “primary duty” of the defendant, and a wrongful 
act by the defendant constituting a breach of that duty. The most salient 
characteristic of a primary right is that it is indivisible: the violation of a single 
primary right gives rise to but a single cause of action. A pleading that states the 
violation of one primary right in two causes of action contravenes the rule against 
“splitting” a cause of action … The primary right is simply the plaintiff’s right to be 
free from the particular injury suffered. 

As far as its content is concerned, the primary right is simply the plaintiff's right to 

be free from the particular injury suffered. It must therefore be distinguished from 

the legal theory on which liability for that injury is premised: Even where there are 

multiple legal theories upon which recovery might be predicated, one injury gives 

rise to only one claim for relief. The primary right must also be distinguished from 

the remedy sought: The violation of one primary right constitutes a single cause 

of action, though it may entitle the injured party to many forms of relief, and the 

relief is not to be confounded with the cause of action, one not being 

determinative of the other. 

The primary right theory has a fairly narrow field of application. It is invoked most 

often when a plaintiff attempts to divide a primary right and enforce it in two suits. 

The theory prevents this result by either of two means: (1) if the first suit is still 

pending when the second is filed, the defendant in the second suit may plead 

that fact in abatement; or (2) if the first suit has terminated in a judgment on the 

merits adverse to the plaintiff, the defendant in the second suit may set up that 

judgment as a bar under the principles of res judicata.  

(Crowley v. Katleman (1994) 8 Cal.4th 666, 681-82 (citations and internal quotes omitted).) 

The cases look to the facts giving rise to different aspects of a plaintiff’s claim, as well as the 
nature of the rights sought to be vindicated.  For example, in Johnson v. Chiu (2011) 199 
Cal.App.4th 775, the court held that a claim for negligent maintenance of laser surgical 
equipment was not the same cause of action as a claim for medical malpractice, because they 
arose from different operative wrongful acts.  It is not quite clear from the opinion what the 
distinct acts were that underlay the malpractice claim, but the court was clear that they were 
different from the maintenance issue.  (See id. at 781-82, distinguishing Flowers v. Torrance 
Memorial Hospital Medical Center (1994) 8 Cal.4th 992.)  In Grisham v. Philip Morris U.S.A. 
(2007) 40 Cal.4th 623, 641-43 (a limitations case), the court held that claims for personal injury 
resulting from smoking are different from claims for economic harm due to cigarette addiction, 
because they seek to redress different forms of injury.  Moreover, they arise at different times:  
The addiction claim begins when one becomes addicted, whereas the injury claim may not arise 
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until much later. 

It is evident that the D33 Action and the present action involve different primary rights.  

The D33 Action concerns a tenant’s (here, Plaintiffs) primary right, vis-à-vis their landlord (here, 
Defendants) to be provided a habitable dwelling (as relevant here, one without the problems 
detailed in paragraphs 8 and 9 of the D33 Action FAC), and a landlord’s concomitant primary 
duty to maintain any premises that has been leased to a tenant in a habitable condition.  

The present action concerns plaintiffs’ primary rights to be free from (1) unauthorized rent 
collection, rent increases, and three-day notices, and (2) retaliation for complaining about 
habitability issues.  And the primary duties of defendants in this action are different.  The duties 
implicated here are refraining from, among other things, unauthorized rent collection (§ 1942.4) 
and retaliatory conduct following a habitability complaint (§ 1942.5). 

Put differently, to prevail on the claims in the present action, plaintiffs will be required to plead 
and prove conduct on the part of defendants that is separate from what plaintiffs must plead and 
prove in the D33 Action.  The existence of uninhabitable conditions is at issue in both cases 
(and the result of the trial in the D33 action may well turn out to have preclusive effect here); but 
proof of those conditions is only the starting point for a claim under § 1942.4 claim.  There must 
also be later unauthorized activity, such as rent collection, a rent increase, or a three-day notice.  
And accordingly, the causes of action arise at different times, with the § 1942.4 claim not arising 
until the occurrence of the unauthorized activity. 

Even further afield is the § 1942.5 claim.  Section 1942.5 does not even require that the plaintiff 
tenant establish the existence of uninhabitable conditions at all.  Rather, the plaintiff tenant need 
only plead and prove a good faith complaint and subsequent retaliatory conduct.  And again, the 
claims arise from different facts occurring at different times. 

The nature of the rights being vindicated is likewise different.  In the D33 Action the rights at 
stake are plaintiffs’ rights to the premises for which they contracted, and to be free of illness or 
injury caused by uninhabitable conditions.  In the two claims in this action, the rights at issue are 
more directly economic – protection from unauthorized rent collection, rent increases, three-day 
notices, and retaliation. 

Accordingly, the Court overrules the demurrer to the entire complaint on grounds of abatement. 

Insufficiency of Allegations in First Cause of Action 

However, the Court sustains the demurrer to plaintiffs’ first cause of action, for violation of Civil 
Code § 1942.4.  The allegations are far too conclusory and lacking in meaningful detail. 

Section 1942.4 prohibits collecting rent if (a) the dwelling [is uninhabitable]; (b) an enforcement 
agency has issued a written citation; (c) the conditions have not been abated for 35 days 
beyond that notice; and (d) the tenant did not cause the condition.  

Paragraph 7 of the complaint alleges that the Defendants collected rent.  It also alleges that 
“government housing enforcement agencies” issued a “citation” that cited conditions required to 
be corrected and that no corrections had been made within 35 days.  But what government 
agency, when, and what conditions?  The complaint is silent on such important facts. 

Plaintiffs’ response, in a nutshell, is that they need not plead the facts underlying their claim 
because defendants know all about them, having taken extensive discovery on these issues in 
the D33 Action.  The argument is distinctly ironic, given their successful effort to distinguish that 
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case from this one.  But with or without another parallel case, it will not do for plaintiffs to assert 
(in effect) that they needn’t plead their cause of action properly because defendants know what 
they did wrong, with respect to the conditions of uninhabitability – much less the facts 
concerning the governmental notice, which were not pleaded in the D33 Action at all. 

The Court also observes that some facts alleged on information and belief are not the sort of 
facts one would expect to be alleged on information and belief. 

Punitive Damages 

Finally, the demurrer includes a conclusory assertion that the prayer for punitive damages is not 
supported by sufficiently detailed allegations.  That is more properly raised by a motion to strike 
rather than a demurrer.  Given the probability that plaintiffs will file an amended complaint, and 
the sparseness of defendants’ own argument on this point, the Court defers consideration of this 
point to a later proceeding.  If plaintiffs elect not to amend, defendants may refile this contention 
as a motion to strike. 

 
  

15.  TIME:  9:00   CASE#: MSN20-0032 
CASE NAME: RAO VS. MERCIER 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

 

16.  TIME:  9:00   CASE#: MSC16-01482 

CASE NAME: DAVIS  VS.  OAKLEY UNION 

HEARING ON MOTION FOR SUMMARY ADJUDICATION OF ISSUES 

FILED BY OAKLEY UNION ELEMENTARY SCHOOL DISTRICT, ANNE ALLEN 

* TENTATIVE RULING: * 

 

Defendants Oakley USD and Allen move for summary adjudication as to all but two of 
the causes of action in plaintiff’s second amended complaint.  The motion is granted as to 
causes of action 3 (retaliation for sexual harassment report); 4, 5, and 6 (retaliation for report of 
data inaccuracies); 7 (defamation); and 9 (misrepresentation).  It is denied as to cause of 
action 8 (PAGA). 
 

Third Cause of Action – Retaliation for Harassment Report 
 
Plaintiff’s third cause of action is for retaliatory firing in violation of Gov. Code § 12940.  It is 
uncontested that on January 8, 2016, plaintiff reported to the District that her immediate 
supervisor, Hull, had subjected her to various forms of sexual harassment.  On February 1, 
2016, she was notified in an evaluation meeting that she had not successfully completed her 
probationary period, and therefore she was being terminated.  She contends that this 
termination decision was motivated by retaliation for the sexual harassment report. 
 
The legal framework for summary judgment in employment retaliation cases is well settled, 
deriving originally from McDonnell Douglas Corp. v. Green (1973) 411 U.S. 792, 802-05. 
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[I]n order to establish a prima facie case of retaliation under the FEHA, a plaintiff 
must show (1) he or she engaged in a “protected activity,” (2) the employer 
subjected the employee to an adverse employment action, and (3) a causal link 
existed between the protected activity and the employer's action.  Once an 
employee establishes a prima facie case, the employer is required to offer a 
legitimate, nonretaliatory reason for the adverse employment action.  If the 
employer produces a legitimate reason for the adverse employment action, the 
presumption of retaliation “drops out of the picture,” and the burden shifts back to 
the employee to prove intentional retaliation. 

 
(Yanowitz v. L’Oreal USA, Inc. (2005) 36 Cal.4th 1028, 1042 (citations omitted).)  It is important 
to remember, however, that the issue is always whether the employer’s motive was a prohibited 
one – not whether the employer was right or wrong (by any other measure) in taking its action 
against the employee. 
 

[I]n employer-initiated summary judgment motions, an employer's presentation of 
evidence showing a nondiscriminatory reason for an adverse employment action, 
coupled with the employee's presentation of a prima facie case of discrimination, 
will not result in the need for a trial on the issue of discrimination. Rather, the 
employee must present evidence to rebut the employer's claim of 
nondiscriminatory motivation, or the employer will prevail on its motion. “[T]o 
avoid summary judgment, an employee claiming discrimination must offer 
substantial evidence that the employer's stated nondiscriminatory reason for the 
adverse action was untrue or pretextual, or evidence the employer acted with a 
discriminatory animus, or a combination of the two, such that a reasonable trier of 
fact could conclude the employer engaged in intentional discrimination.” The 
employee must do more than raise an issue whether the employer's action was 
unfair, unsound, wrong or mistaken, because the overriding issue is whether 
discriminatory animus motivated the employer. “‘[T]he [employee] must 
demonstrate such weaknesses, implausibilities, inconsistencies, incoherencies, 
or contradictions in the employer's proffered legitimate reasons for its action that 
a reasonable factfinder could rationally find them “unworthy of credence,” 
[citation], and hence infer “that the employer did not act for … [the asserted] 
non-discriminatory reasons.” [Citations.]’ [Citations.]” (Ibid.) “In other words, 
plaintiff must produce substantial responsive evidence to show that [the 
employer's] ostensible motive was pretextual; that is, ‘that a discriminatory 
reason more likely motivated the employer or that the employer's explanation is 
unworthy of credence.’” 

 
(Johnson v. United Cerebral Palsy/Spastic Children’s Foundation (2009) 173 Cal.App.4th 740, 
755, quoting Hershant v. DOSS (1997) 57 Cal.App.4th 993, 1004-05, and King v. United Parcel 
Service, Inc. (2007) 152 Cal.App.4th 426, 433.) 
 
The flip side of that point, however, is that “pretext” is not the whole ball game.  If the employee 
can adduce other direct or circumstantial evidence to show (or, more exactly, to create a triable 
fact issue) that there may have been a retaliatory motive, that may suffice to defeat summary 
judgment whether or not it speaks directly to pretext: 
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The showing of pretext, while it may indicate retaliatory intent or animus, is not 

the sole means of rebutting the employer's evidence of nonretaliatory intent. 

While “pretext” is certainly a relevant issue in a case of this kind, making it a 

central or necessary issue is not sound. The central issue is and should remain 

whether the evidence as a whole supports a reasoned inference that the 

challenged action was the product of discriminatory or retaliatory animus. The 

employer's mere articulation of a legitimate reason for the action cannot answer 

this question; it can only dispel the presumption of improper motive that would 

otherwise entitle the employee to a judgment in his favor. Thus, citing a legitimate 

reason for the challenged action will entitle the employer to summary judgment 

only when the employee's showing, while sufficient to invoke the presumption, is 

too weak to sustain a reasoned inference in the employee's favor. That, and not 

“pretext,” must be the focus of the judicial inquiry. For example, a mere temporal 

relationship between an employee's protected activity and the adverse 

employment action, while sufficient for the plaintiff's prima facie case, cannot 

create a triable issue of fact if the employer offers a legitimate, nonretaliatory 

reason for the adverse action. 

Although a temporal relationship alone is insufficient, other circumstantial 

evidence of retaliatory intent may be enough to avoid summary judgment. Proof 

of discriminatory intent often depends on inferences rather than direct evidence. 

And because it does, very little evidence of such intent is necessary to defeat 

summary judgment. Put conversely, summary judgment should not be granted 

unless the evidence cannot support any reasonable inference for plaintiff. 

(Light v. Dept. of Parks & Recreation (2017) 14 Cal.App.5th 75, 94-95 (citations and internal 
quotes omitted).) 
 
Defendants provide evidence of a substantial number of performance issues arising during 
plaintiff’s probationary period.  This suffices to meet the requirement that the employer must 
“offer a legitimate, nonretaliatory reason for the adverse employment action”.  (Yanowitz, 36 
Cal.4th at 1042.) 
 
Plaintiff gives her own version of these several events, contending in each case that the 
criticisms were incorrect.  She asserts either that the identified problem wasn’t a problem, or that 
it was caused by the fault of someone else. 
 
Plaintiff’s counter-evidence is not uniformly convincing.  Nevertheless, it might be sufficient to 
create a triable issue of fact if the question to be decided were whether the criticisms of 
plaintiff’s performance were accurate or inaccurate – or, more broadly, whether there was or 
wasn’t objectively valid cause for her termination. 
 
That, however, is not the question to be decided.  This is a retaliatory termination cause of 
action.  As the case law above makes clear, this claim cannot be proved by showing (or 
establishing a fact issue) that the reasons for plaintiff’s termination were incorrect.  “The 
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employee must do more than raise an issue whether the employer's action was unfair, unsound, 
wrong or mistaken, because the overriding issue is whether discriminatory animus motivated the 
employer.”  (Johnson, 173 Cal.App.4th at 175.) 
 
The Court is skeptical that plaintiff’s own version of events would be sufficiently compelling to 
rebut defendants’ showing of a nonretaliatory reason for her termination.  It need not cross that 
bridge in this case, however, because there is a more direct chronological factor at work here.  
Allen’s declaration establishes that in December 2015 – before plaintiff’s January 8 report of 
sexual harassment -- Allen had already decided that plaintiff’s performance was inadequate and 
she would not be rehired beyond her probationary period.  Whether Allen’s December decision 
was right or wrong, well-founded or unfounded, it cannot have been retaliation for a harassment 
report that had not yet been made.  Moreover, while the formal termination did not occur until 
February 1, it was Allen who conducted the termination evaluation and discussed these 
performance shortcomings with plaintiff.  Plaintiff identifies nothing occurring in the interim that 
would have caused Allen to change her mind from her December decision to terminate plaintiff. 
 
Plaintiff acknowledges, as she must, that a January sexual harassment report cannot have been 
the motivating cause of a December termination decision.  Her only response is to attack Allen’s 
testimony that she had made the termination decision as early in December, pointing out that 
there is no corroborating documentation in which Allen reported or recorded this decision.  But it 
is not necessary that Allen wrote the decision down; it is necessary only that she had actually 
made the decision.  Allen testifies that she had done so, and if corroboration were needed it 
would be provided by Allen’s detailed specification of the several job performance deficiencies 
that she had observed or that had been reported to her.  Plaintiff offers no evidence that Allen 
had not made the termination decision by December.  Her only argument is to fall back on her 
own version of events.  All that proves, however, is that plaintiff and Allen disagreed sharply 
about who was at fault for these incidents and problems.  That is not sufficient evidence to call 
into question Allen’s testimony about the decision she had made in December. 
 

Fourth, Fifth, and Sixth Causes of Action –  
Retaliation for Reports of Reporting Violations 

 
Plaintiff’s other set of retaliation claims arises from reports she made to Allen in July 2015, to the 
effect that there were problems with the quality and accuracy of student disciplinary data being 
reported by others within the District.  She contends that these reports constituted “a protected 
disclosure” for purposes of Education Code §§ 44113 and 44114, and “disclosing information” of 
an actual or suspected violation of federal and state law for purposes of Labor Code § 1102.5. 
 
Obviously these claims do not suffer from the same fatal defect of chronology as the sexual 
harassment report in the first cause of action.  The claim here is that the termination decision, 
made in the time period of December 2015 to February 2016, was made in retaliation for events 
occurring before that time period.  (Defendants point out that plaintiff’s formal reports of 
misreporting to outside authorities occurred later in 2016, and thus could not have been the 
subject of retaliation.  Plaintiff, however, rightly does not assert that her firing was retaliation for 
those later reports; she contends it was retaliation for reports she made the previous summer.) 
 
The problem with these claims, however, is that the e-mails plaintiff adduces as “disclosures” do 
not fit the categories of her cited statutes as reports for which retaliation would be illegal. 
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Though sparse, the case law is clear that whistleblowing in violation of § 1102.5 cannot consist 
of only internal administrative matters, as opposed to whistleblowing about a legal violation to a 
higher authority.  In Patten v. Grant Joint UHSD (2005) 134 Cal.App.4th 1378, three of the 
plaintiff’s reports consisted of her internal reporting to her superiors, for personnel action, of two 
incidents of sexually inappropriate conduct by teachers, and a request for increased campus 
security.  The court held that such internal reports were not acts of protected whistleblowing 
under § 1102.5.  (A fourth report was held to be protected.)  The court commented: 
 

The disclosures involving the two teachers do not amount to whistleblowing as a 

matter of law because, although the disclosures were made by a government 

employee (Patten) to a government agency (Grant), the disclosures indisputably 

encompassed only the context of internal personnel matters involving a 

supervisor and her employee, rather than the disclosure of a legal violation.  

[¶]…Patten's disclosures regarding the two teachers simply do not rise to the 

level of blowing a whistle.  [¶]  To exalt these exclusively internal personnel 

disclosures with whistleblower status would create all sorts of mischief. Most 

damagingly, it would thrust the judiciary into micromanaging employment 

practices and create a legion of undeserving protected “whistleblowers” arising 

from the routine workings and communications of the job site. 

 
(134 Cal.App.4th at 1384-85.) 

The retaliation provisions of the Education Code are generally similar.  (See, e.g., Thornbrough 

v. Western Placer USD (2013) 223 Cal.App.4th 169.)  A “protected disclosure” under these 

sections “means a good faith communication that discloses or demonstrates an intention to 

disclose information that may evidence either of the following: (1) An improper governmental 

activity. (2) Any condition that may significantly threaten the health or safety of employees or the 

public if the disclosure or intention to disclose was made for the purpose of remedying that 

condition.”  (Ed. Code § 44112(e).)  The Court cannot see how internal reporting of inaccurate 

data, intended to ensure that the inaccuracies are corrected in any reports to outside agencies, 

could constitute reports of “improper governmental activity” for purposes of these whistleblowing 

statutes. 

We may assume that these misreportings of student discipline data, if uncorrected, might have 
led to the District’s violations of various legal requirements of accurate reporting of disciplinary 
data.  But an inaccurate data report by a low-level employee to a data processor does not, in 
itself, violate any law or constitute any form of legal violation.  It becomes a violation of law only 
if the inaccuracy persists uncorrected, and thus finds its way into reports made to outside 
authorities.  And in reporting these data problems, plaintiff wasn’t whistleblowing a violation that 
had occurred; she was seeking to correct the problem, before it could rise to the level of 
becoming a legal violation through inaccurate reporting to outside authorities.  That is 
commendable, of course, but it is not a report of the District’s violation of law; it is a step to 
prevent the District’s violation of law.  This is problem-preventing, not whistleblowing.  (It is also 
not the kind of report for which one might reasonably expect retaliation by the person to whom 
the problem was reported, namely Allen.) 
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This case is stronger than Patten in this regard.  We may assume that the two teachers’ acts of 
misconduct might themselves have constituted violations of the law.  The court nevertheless 
held that reports of the incidents did not constitute whistleblowing because they were reported 
only for internal personnel action.  Here, by contrast, the reported misdeeds – low-level 
employees providing inaccurate information to the District – could not themselves have 
constituted any legal violation.  It is illegal for the District to make false reports to outside 
agencies.  It isn't illegal for an employee to make an inaccurate report to the District.  But that’s 
all that plaintiff claims to have been “whistleblowing” about. 
 

Seventh and Ninth Causes of Action –  
Defamation and Misrepresentation 

 
Plaintiff has made no response to the motion for summary adjudication as to these causes of 
action.  Defendants have shown that plaintiff can identify no particular misrepresentation or 
defamatory statement made by defendants.  They also point out that the misrepresentation 
claim is barred by the immunity of Gov. Code § 818.1.  (Burden v. County of Santa Clara (2000) 
81 Cal.App.4th 244.)  Summary adjudication on these causes of action is therefore granted as 
both meritorious and unopposed. 
 

Eighth Cause of Action -- PAGA 
 
Defendants attack this claim not on its factual or legal merits, but as a matter of standing.  They 
contend that because plaintiff asserts wage-and-hour violations only as to herself, not any other 
employees, she cannot bring a “representative” PAGA action.  The contention is wrong. 
 
Defendants misunderstand what it means to call a PAGA action “representative”.  Unlike in a 
class action, a PAGA plaintiff does not “represent” other employees in the sense that a class 
representative does.  Rather, she stands in (as a private attorney general) for the State of 
California, in its capacity of enforcer of the Labor Code.  (See, e.g., Reyes v. Macy’s, Inc. (2011) 
202 Cal.App.4th 1119, 1123-24.) 
 
More to the point, there is nothing in the statute that requires that there be a multiplicity of 
aggrieved employees.  The statute provides that penalties may be recovered “through a civil 
action brought by an aggrieved employee on behalf of himself or herself and other current or 
former employees…”.  (Labor Code § 2699(a) (emphasis added).)  If plaintiff is herself “an 
aggrieved employee”, she may sue “on behalf of … herself”.  The language “and other … 
employees” allows (indeed, probably requires) a plaintiff to add claims on behalf of other 
aggrieved employees if there are any, but it does not jurisdictionally require that there be others.  
It says “and” rather than “or”, no doubt, to avoid the implication that a PAGA suit could be 
brought only on behalf of other employees if the plaintiff herself is not an “aggrieved employee”.  
(See Rope v. Auto-Chlor System of Washington (2013) 220 Cal.App.4th 635, 651 n.7.)  It may 
also be the case that if there are multiple aggrieved employees, a PAGA plaintiff must include 
them rather than suing only on her own behalf.  (See Reyes, 202 Cal.App.4th at 1123-24.)  If 
there is only one aggrieved employee and that one is the plaintiff, however, PAGA’s provisions 
do not cease to apply merely for lack of a multiplicity of victims. 
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Rulings on Evidence 
 
Plaintiff’s objections to the testimony of Allen are overruled.  If the issue were whether plaintiff in 
fact committed the errors attributed to her, Allen’s statements about what was “drawn to my 
attention” would be hearsay.  But the issue isn’t what plaintiff did; it’s what Allen believed plaintiff 
did.  That’s not hearsay.  Nor is it an evidentiary objection that there is no corroboration of 
Allen’s testimony as to her own decisions or thought processes. 
 
Defendants’ objections to plaintiff’s evidence are overruled. 
 
Plaintiff’s unopposed request for judicial notice is granted. 
 

 

17.  TIME:  9:00   CASE#: MSC20-00050 
CASE NAME: GATE  VS.  HEATH 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY PAUL GEE, et al. 
* TENTATIVE RULING: * 
 
Before the Court is the motion for preliminary injunction filed by the Gee plaintiffs.  The motion 

seeks to enjoin a foreclosure sale of the real property located at 8640 Terrace Drive, El Cerrito, 

California 94530 (“Property”) under a notice of trustee’s sale recorded by defendant MFTDS on 

behalf of defendant Funding Solutions as beneficiary of a deed of trust recorded against the 

Property on June 29, 2016.  The Gees have a recorded deed of trust filed earlier than that.  

The scheduled foreclosure sale rests on a recorded subordination agreement, purporting to 

subordinate the Gees’ 2014 security interest to Funding Solutions’s 2016 security interest.  

The central point of this lawsuit is the Gees’ contention that that subordination agreement is 

simply a fraud, signed and recorded without their knowledge or consent. 

On January 10, 2020 the Court granted Plaintiffs’ ex parte application for a temporary 

restraining order and specially set a service and briefing schedule on the motion for preliminary 

injunction.  Funding Solutions, through its principal Jeffrey Vieyro, is the only defendant that has 

opposed the preliminary injunction.  (The motion had to be put over for a week because Funding 

Solutions’s proof of service did not show service on plaintiffs, and plaintiffs’ reply brief came in 

tardily.) 

The motion is granted.  In a nutshell, the Gees establish by uncontradicted evidence that the 

subordination agreement is fraudulent.  Funding Solutions states, without contradiction, that it 

believed the subordination agreement was valid.  But it presents no evidence that the 

subordination agreement actually is valid – no evidence that the person signing it, Heath, had 

authority to sign anything on behalf of the Gees.  And its arguments about honoring a recorded 

subordination agreement fall flat, as applied to a fraudulent document. 

Facts Based on the Motion and Opposition Papers 

Paul Gee and Leah Mazel-Gee are trustees of the Gee Family Trust.  They made a 

$350,000 loan to defendant Towster. The loan was secured by a deed of trust against the 
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Property recorded on June16, 2014 (“Gee trust deed”) that Gee states was a “first lien loan”.  

Gee Decl. ¶ 2. 

Gee granted Towster a series of extensions of the maturity date of the loan pursuant to written 

agreements signed by Gee on behalf of the Gee Family Trust.  Gee Decl. ¶ 3 and Exh. B.  In 

October 2019, he was considering whether to foreclose on the Gee trust deed when he 

discovered through a Zillow search on October 10, 2019 that a notice of default had been 

recorded against the Property.  Gee Decl. ¶ 5.  He investigated the Property by reviewing 

records at the Country Recorder’s office further, and discovered the Funding Solutions loan 

against the Property that was recorded on June 29, 2016 (“Funding Solutions trust deed”).  Gee 

Decl. ¶¶ 5, 9 and Exh. C.  After further investigation, he discovered the subordination agreement 

signed by defendant Edwin Heath, a mortgage broker, which purported to subordinate the Gee 

trust deed to a deed of trust in favor of Funding Solutions.  Gee Decl. ¶ 8 and Exh. E. 

Gee denies that he and his wife consented to the subordination, denies knowledge of the 

request for a subordination agreement by Funding Solutions and denies that he and his wife had 

authorized Heath to sign the subordination agreement, or any other agreement, on their behalf.  

Gee Decl. ¶ 9.  Gee’s declaration attaches copies of a 2018 notice of default recorded by 

defendant MFTDS providing notice of default under the Funding Solutions trust deed and a 

December 2019 notice of trustee’s sale scheduling a trustee’s sale under the Funding Solutions 

trust deed for January 15, 2020.  Gee Decl. Exhs. F and G. 

The Gees filed their complaint on January 10, 2020 initiating this action for fraud, cancellation of 

instrument, quiet title, equitable subrogation, and declaratory relief.  The complaint names as 

defendants Heath, Towster, Funding Solutions, and MFTDS.  In accordance with the TRO, 

Plaintiffs’ counsel has filed a proof of service showing that motion for preliminary injunction 

papers were filed and served on the four defendants on January 10, 2020. 

Funding Solutions is the only defendant which has responded to the motion.  Its opposition is 

supported by a request for judicial notice and the Declaration of Jeffrey Vieryo.  Vieryo declares 

that Funding Solutions is a name by which he does business conducted as a co-partnership with 

his sons.  Vieryo Decl. ¶ 2. 

Vieryo submits a copy of a deed of trust in favor of Equity Wave Lending against the Property 

recorded on January 24, 2014 (“Equity Wave trust deed”), approximately six months prior to the 

Gee trust deed.  Vieryo Decl. ¶ 3, Exh. 1; RJN Exh. 5.  The Equity Wave trust deed on its face 

was recorded prior in time to the Gee trust deed and would be senior in priority as a result, as 

discussed below.  Id.  The Gees do not explain how their trust deed is deemed a “first lien loan” 

in the face of this prior recorded trust deed. 

Vieryo attests that in May 2016, Towster executed a promissory note in the sum of $675,000 in 

favor of Funding Solutions secured by a deed of trust on the Property (“Funding Solutions trust 

deed”), reflecting a loan from Funding Solutions to Towster and her family trust.  Vieryo Decl. 

¶¶ 9, 10.  The Funding Solutions trust deed was recorded June 29, 2016, two years after the 

Gee trust deed.  Vieryo Decl. ¶ 9, Exh. 6A; RJN Exh. 2. 
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According to Vieryo, the Funding Solutions loan to Towster is a commercial loan and “was 

presented to [Funding Solutions] by Rushmyfile,Inc.”  Vieryo Decl. ¶ 10 and Exh. 4.  The note 

from Towster to Funding Solutions is identified in the title as a note for a “1-4 Residential Non-

Owner Occupied Property Business Purpose Loan.”  Vieryo Decl. Exh. 4. 

Vieryo states that the Funding Solutions loan was made with title insurance provided by Old 

Republic Title Company, which insures its lien as a first priority deed of trust on the Property.  

Vieryo Decl. ¶ 11.  Vieryo declares that proceeds from the Funding Solutions loan were used in 

part to pay off a loan in favor of White Glass Lending in the amount of $368,188.61, which 

Vieryo believes satisfied the debt secured by the Equity Wave trust deed.  Vieryo Decl. ¶ 11 and 

Exh. 6B.  Vieryo cites the disputed subordination agreement that purported to subordinate the 

Gee trust deed to the Funding Solutions loan, and states he believed that Edwin Heath had the 

authority to sign the subordination agreement.  Vieryo Decl. ¶ 12. 

Vieryo states that Towster’s payments on the Funding Solutions loan were intermittent and 

stopped around September 2017.  Vieryo Decl. ¶ 13.  He recorded a notice of default in 

December 2018, and then Funding Solutions agreed to a forbearance from foreclosing on its 

trust feed in March 2019 if Towster made certain required payments.  Vieryo Decl. ¶¶ 14, 15, 

Exhs. 7, 8.  As of December 2018 when its notice of default was recorded, Funding Solutions 

was owed $833,470.47 according to Vieryo.  Vieryo Decl. ¶ 14. 

Vieryo states that Towster failed to the pay the amounts required under the forbearance, and he 

recorded a notice of trustee’s sale.  Vieryo Decl. ¶ 16.  He offered Towster a new forbearance if 

Funding Solutions received a $100,000 payment by January 10, 2020, but then received notice 

from counsel for the Plaintiffs of the ex parte application for the TRO.  Vieryo Decl. ¶¶ 17, 18. 

Plaintiffs filed a late reply on January 29, 2020.  Among other arguments, Plaintiffs assert the 

balance of harms strongly favors issuance of the injunction.  Plaintiffs argue the foreclosure by 

Funding Solutions would cause them to lose their entire security for repayment of Towster’s 

debt secured by the Gee trust deed, but enjoining the sale would only delay Funding Solutions’ 

foreclosure temporarily, and Funding Solutions acknowledges it has title insurance to protect its 

obligation if it is determined that its lien is junior to the Gee trust deed based on the fraudulent 

subordination agreement.  The reply also asserts, without evidence, hat the value of the 

Property is insufficient to fully satisfy both of the debt obligations it secures. 

Standard for Granting a Preliminary Injunction 

The Court may grant a preliminary injunction to preserve the status quo during litigation to 

restrain an act where the party seeking the injunction demonstrates the act would produce great 

or irreparable injury to the other party, the other party is threatening to do an act in violation of 

the moving party’s rights, pecuniary compensation would not provide adequate relief, where it 

would be extremely difficult to ascertain the amount of compensation that would afford adequate 

relief, or where relief is necessary to prevent a multiplicity of proceedings.  Code of Civil 

Procedure § 526(a)(2), (3), (4), (5) and (6).  

There are two interrelated factors evaluated by the Court in determining to grant injunctive relief: 

(1) the likelihood the moving party will prevail on the merits at trial; and (2) the balance of harms 
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that the moving party is likely to suffer in contrast to the harm likely to be suffered by the party to 

be enjoined.  Cohen v. Board of Supervisors (1985) 40 Cal.3d 277, 286.  The first factor 

requires the moving parties to demonstrate they have a “reasonable probability of success on 

the merits.”  Jessen v. Keystone Sav. & Loan Ass’n (1983) 142 Cal.App.3d 454, 459. 

The Court’s determination of a motion for preliminary injunction is “guided by a ‘mix’ of the 

potential-merit and interim-harm factors; the grater the plaintiff’s showing on one, the less must 

be shown on the other to support an injunction.”  Butt v. State of California (1992) 4 Cal.4th 668, 

677-78.  The burden is on the Plaintiffs as the moving parties to prove all elements necessary to 

support issuance of the injunction.  O’Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 

1461. 

Request for Judicial Notice 

Funding Solutions has requested the Court take judicial notice of six documents bearing 

recording stamps recorded in the County Recorder’s office for Contra Costa County pursuant to 

Evidence Code §§ 452 and 453, copies of which are also attached to the Vieryo declaration and 

which include the contested subordination agreement.  The Court takes judicial notice of the fact 

that the documents were recorded, subject to the rule that “judicial notice of a document does 

not extend to the truthfulness of its contents or the interpretation of statements contained 

therein, if those matters are reasonably disputable.”  Apple Inc. v. Superior Court (2017) 18 

Cal.App.5th 222, 241 (citing C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th at 1103-

1104).  Here, whether the Gee Family Trust subordinated the Gee trust deed to the Funding 

Solutions trust deed is a disputable fact that is the core of the action.  The Court does not take 

judicial notice of the truth of the matters asserted in the subordination agreement. 

Analysis 

The only two sides of this scenario that have been heard from are the two competing sets of 

secured creditors, the Gees and Funding Solutions.  The preliminary picture that emerges is that 

both of them may be the victims of the same fraud, namely the fraudulently signed and recorded 

subordination agreement.  But as between these two, if the subordination agreement is 

fraudulent, they must stand in the same posture that they would be in if the subordination 

agreement did not exist – namely that the Gees have a recorded deed of trust senior to that of 

Funding Solutions.  If (as appears likely) Funding Solutions was fraudulently induced to lend 

money on the strength of a phony subordination agreement, that is Funding Solutions’s problem 

– but it is not the Gees’ problem.  The Gees’ senior interest cannot be wiped out simply because 

someone successfully defrauded Funding Solutions.  Moreover, Funding Solutions was 

obviously in a better position than the Gees to detect and prevent the fraud. 

There is a suggestion that Funding Solutions may be entitled at least partially to seniority over 

the Gees even without the subordination agreement, in that their loan was partially used to pay 

off yet another loan (senior to the Gees’ by half a year) and thus Funding Solutions may 

possibly be entitled to step into the seniority shoes of that lender.  That, however, is not the 

present state of the foreclosure sale paperwork, which rests entirely on the subordination 

agreement and does not establish any other basis for Funding Solutions’s seniority. 
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The Court further observes that so far it has not heard from the Towster parties – not surprising, 

perhaps, since the effect of this preliminary injunction is to delay (at least for now) a foreclosure 

sale of their property.  If they have legal defenses to foreclosure they will presumably come 

forward with them at some point.  But if it is the case (as now appears) that everyone agrees to 

(or is resigned to) the prospect of foreclosure, with the only question being which creditor does 

the foreclosing, then it may well be in the mutual interest of the Gees and Funding Solutions to 

see to it that the property is indeed foreclosed and sold, thus getting it out of the hands of a set 

of debtors who appear to have committed the fraud, and converting it to cash.  If they wish, they 

may agree to allow one or the other of them to proceed with a foreclosure and foreclosure sale, 

with the proceeds to be held pending this Court’s resolution of the competing seniority claims.  

And the Court further observes that in any event, absent a negotiated resolution, it may be in the 

interest of both creditors to seek an early judicial decision on the priority issues by an 

appropriate form of motion practice. 

 Sufficient Showing of Fraudulently or Falsely Executed Subordination Agreement 

A deed of trust creates a lien on real property similar to a mortgage.  “A deed of trust, by way of 
a written instrument, conveys title to real property from the trustor-debtor to a third party trustee 
to secure the payment of a debt owed to the beneficiary-creditor under a promissory note.”  
Jenkins v. JP Morgan Chase Bank (2013) 216 Cal.App.4th 497, 508, disapproved on other 
grounds by Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919.  The trustee acts 
as a common agent for the creditor-beneficiary and the trustor:  
 

[A]n enforceable deed of trust requires the trustee to execute only one of the 
following mutually exclusive duties: (1) should the trustor-debtor default on the 
debt, the trustee must initiate foreclosure on the property for the benefit of the 
beneficiary-creditor or (2) should the trustor/debtor satisfy the secured debt, the 
trustee must reconvey title to the real property back to the trustor/debtor, 
extinguishing the security device.  

 
Id. 
 
Plaintiffs’ deed of trust was recorded in June 2014, two years prior to the deed of trust granted 
to Funding Solutions.  Plaintiffs’ lien would therefore, under ordinary “first in time” recording 
rules, have priority over the deed of trust in favor of Funding Solutions, unless there is a valid 
and enforceable subordination agreement. 
 

Other things being equal, different liens upon the same property have priority 

according to the time of their creation." (Civ. Code, § 2897.) Priority in this state is 

largely determined by recordation. Regardless of the time of transfer, the California 

real property recording system gives priority to the person whose instrument is first 

recorded. Any subsequent lien is inferior. (See Civ. Code, §§ 1213, 1215.) 

 

The exception to this rule is when parties enter into a subordination agreement 

whereby a party agrees to subordinate the priority of his or her lien to another. 

[Citations omitted.] Black's Law Dictionary defines "subordination" as "the act or 

process by which a person's rights or claims are ranked below those of others; e.g. 
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a second mortgagee's rights are subordinate to those of the first mortgagee." 

(Black's Law Dict. (6th ed. 1990) p. 1426, col. 1.) 

 

Bratcher v. Buckner (2001) 90 Cal.App.4th 1177, 1185.  A subordination agreement is a 

contract that is to be enforced and interpreted like other contracts.  Bratcher, 90 Cal.App.4th at 

1185.  One of the essential elements of a valid and enforceable contract is consent of the 

parties to the agreement.  Civil Code § 1550.  

 

Plaintiffs’ verified complaint and the Gee Declaration provide substantial evidence that Heath 

had no authority to execute the subordination agreement on behalf of The Gee and Mazel-Gee 

Family Trust.  “Edwin Heath, Trustee” signed the subordination agreement purportedly on behalf 

of the Gee Family Trust.  Heath had no authority to subordinate the Gee trust deed based on his 

status as trustee under the Gee trust deed.  Gee attests that Heath had no authority to act for 

the Gee Family Trust as the beneficiary of the Gee trust deed and that the Gees and the Gee 

Family Trust did not consent to the subordination. 

Vieryo states that he believed Heath had authority, and there is no present reason to disbelieve 

Vieryo on that point.  But Vieryo believing Heath had authority is not the same thing as Heath 

having authority.  Funding Solutions presents no evidence or argument that Heath’s 

subordination agreement is anything but a fraud, signed and recorded with no authority from 

the Gees. 

 Defenses to Issuance of Injunction Raised by Funding Solutions 

Funding Solutions advances several arguments against issuance of the injunction.  It asserts 

that the complaint fails to state a claim against Funding Solutions and that a subordination 

agreement should be enforced according to its terms.  It also argues laches is a defense to the 

claims and that Plaintiffs’ unduly delayed in pursuing their claims to remove the allegedly 

fraudulent subordination agreement.  The Court does not find any of the arguments persuasive. 

 Failure to State a Claim 

First, Funding Solutions contends that Plaintiffs cannot demonstrate its foreclosure should 

be enjoined because the complaint fails to state claims against Funding Solutions.  Funding 

Solutions argues the complaint does not allege any “wrongdoing” by Funding Solutions.  

Perhaps not, but that’s not the issue.  The Gees don’t lose their security interest to Heath’s fraud 

just because Heath also defrauded Funding Solutions.  If the subordination agreement is 

fraudulent, the Gees are entitled to sue for cancellation of it – and if there are others who relied 

on the fraudulent document, that’s not the Gees’ problem. 

For purposes of the preliminary injunction hearing, the complaint alleges prima facie causes of 

action for fraud (against Heath and Towster); cancellation of the subordination agreement as a 

fraudulent, false or otherwise unenforceable instrument, quiet title to remove the subordination 

agreement as an invalid instrument; equitable subrogation and declaratory relief to declare the 

parties’ rights and duties with respect to their liens against the Property.  Wrongdoing by 

Funding Solutions is not an essential element of the causes of action asserted against Funding 
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Solutions, since Funding Solutions is not named as a defendant in the first cause of action 

for fraud.  

Invalidating the subordination agreement may result in Funding Solutions’ deed of trust being 

junior in priority to the Gee trust deed.  If the subordination agreement is invalidated, and 

Funding Solutions relied on the validity of the subordination and its senior lien position on the 

Property in making the Funding Solutions loan to Towster, then Funding Solutions may also be 

a victim of the alleged fraud perpetrated by Heath in executing the subordination agreement.  

The fact that Funding Solutions may be a victim of fraud by a third party, and that Funding 

Solutions may not have committed wrongdoing, does not mean it is entitled to enforce a 

fraudulent subordination agreement against the Gees. 

Civil Code § 3412 provides that “[a] written instrument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause serious injury to a person against whom it is 

void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 

canceled.”  A claim to cancel an instrument requires a plaintiff to prove the instrument is void or 

voidable, such as for fraud and that there is a reasonable concern that without cancellation of 

the instrument, serious injury may result, such as pecuniary loss or the prejudicial alteration of 

plaintiff’s position.  Turner v. Turner (1959) 167 Cal.App.2d 636, 641.  Forged documents 

affecting real property are regarded as void and pass no interest, even to a bona fide purchaser.  

See Wutzke v. Bill Reid Painting Serv. (1984) 151 Cal.App.3d 36, 42-43 (collecting cases).  

Funding Solutions contends Plaintiffs’ claims are deficient because the dispute over whether 

Heath had authority to execute and record the subordination agreement “has no effect on the 

validity of the Subordination Agreement that was duly recorded in the public records.”  Opp. p. 7, 

ll. 20-21. Funding Solutions cites two cases which hold that a subordination agreement is to be 

interpreted according to its terms and that a non-material error in a recorded subordination 

agreement did not preclude its enforcement.  Bratcher, 90 Cal.App.4th 1177; Klingele v. 

Engelman (1987) 192 Cal.App.3d 1482.  

For the reasons set forth above, the argument has no merit.  Enforcement of the subordination 

agreement requires a finding that the elements of an enforceable contract exist, including 

consent.  Plaintiffs have provided substantial evidence that they did not consent to the 

subordination agreement, and that Heath had no authority to sign or consent on their behalf or 

on behalf of the Gee Family Trust, negating that element necessary to render the subordination 

agreement enforceable.  Civ. Code § 1550.  They have provided substantial evidence the 

subordination agreement was fraudulently executed by Heath without knowledge, consent or 

authority from the Plaintiffs and that they are entitled to cancel the subordination because it was 

executed and recorded fraudulently.  Civ. Code § 3412.  The fact that the fraudulent document 

was recorded doesn’t make it non-fraudulent. 

The verified complaint and Gee Declaration demonstrate a reasonable probability of plaintiffs 

prevailing on this claim based on fraud by Heath in executing the subordination agreement 

without the knowledge or authority of the Gees and the Gee Family Trust, and for cancellation of 

the subordination agreement as a result.  There is an actual, present dispute regarding the 

validity of the subordination agreement and the parties’ respective lien positions in the Property 
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for purposes of the declaratory relief claim, which the Funding Solutions’ opposition does 

not dispute.  

The opposition does not present evidence to overcome plaintiffs’ showing of a reasonable 

probability of prevailing on the merits of at least the key claims of fraud and cancellation of the 

subordination agreement.  Funding Solutions has not identified any other specific deficiencies in 

the complaint or the Gee Declaration to establish Plaintiffs’ right to relief, other than the lack of 

wrongdoing by Funding Solutions and the defense of laches, discussed below.   

 Laches as a Defense Barring Plaintiffs’ Claims 

Second, Funding Solutions argues plaintiffs have not shown a probability of prevailing because 

their claims are barred by “ratification, waiver, and laches” because they had constructive notice 

of the recorded subordination agreement and the Funding Solutions deed of trust when they 

were recorded in 2016, and the subordination agreement was mailed to them after it was 

recorded.  Though Funding Solutions refers to plaintiff’s ratification or waiver of claims related to 

the subordination agreement, it only cites authority to support its defense of laches.  

Funding Solutions cites two decisions, Magic Kitchen v. Good Things Int’l and Miller v. Glenn 

Miller Productions, both involving trademark infringement causes of action that are factually 

inapposite and are based on a specific statutory scheme for trademark enforcement not 

at issue here.  

Laches does not bar a claim made within the applicable statute of limitations.  Maguire v. 

Hibernia Sav. & Loan (1944) 23 Cal.2d 723, 736 (“The policy of this state with respect to lapse 

of time is embodied in statutes applicable to both legal and equitable actions, and mere lapse of 

time, other than that prescribed by such statutes, does not bar relief.”); Highland Springs 

Conference & Training Center v. City of Banning (2016) 244 Cal.App.4th 267, 286 (“Since 

Maguire, the court has ‘consistently rejected the concept that lapse of time less than the period 

of limitations in itself constitutes a defense.’ [Citations omitted.]”).  Funding Solutions cite no 

authority and do not argue that any of Plaintiffs’ claims are barred by any applicable statutes of 

limitations.  The laches defense does not apply. 

 Balance of the Harms and Other Considerations Raised by the Pleadings 

Though the Court finds that Plaintiffs have shown a reasonable probability of prevailing on the 

merits of their claims founded in the invalidity of the subordination agreement, the Court must 

also weigh the balance of the harms.  

 Harm Alleged by Plaintiffs and Funding Solutions, Respectively 

Plaintiffs have alleged their interests will be significantly harmed if Funding Solutions is 

permitted to foreclose on its deed of trust.  They argue in effect that because of the fraudulent 

subordination agreement, the Funding Solutions trust deed appears to occupy a lien position 

senior to the Gee trust deed, foreclosure by Funding Solutions would eliminate the Gee trust 

deed as a sold-out junior lien.  The interest of the Gees and the Gee Family Trust in the 

Property and their ability to foreclose the Gee trust deed would therefore be eliminated through 
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the Funding Solutions foreclosure.  They argue the law recognizes an interest in real property 

is unique.  

Funding Solutions argues it will be harmed by continued delay in foreclosing on its defaulted 

loan, but it doesn’t really explain how.  Funding Solutions does not argue that the harm it will 

suffer is something other than monetary injury.  As noted above, if Funding Solutions prevails, 

it will presumably be made whole from the proceeds of a delayed foreclosure sale.  Funding 

Solutions suggests no way in which it will be harmed without compensation by a delay in the 

meantime.  But if the Gees prevail, Funding Solutions will not be entitled to the full collection 

it seeks. 

 Preservation of the Status Quo 

The preliminary injunction will preserve the status quo until the merits of the causes of action 

can be determined.  Other than the delay in completing the foreclosure and the lack of 

payments and recovery of the debt owed to Funding Solutions until summary judgment motions 

can be completed or trial can be held, Funding Solutions has not submitted evidence of any 

specific or substantial harm that would result from issuance of the preliminary injunction and 

deferring foreclosure for a few months until the Court can conduct a trial or hear dispositive 

motions.  The balance of harms tips in favor of Plaintiffs under the circumstances. 

Request for A Bond If Injunction Granted 

The Court sees no basis for requiring a bond.  As noted above, if Funding Solutions prevails it 

will apparently be made whole from a delayed foreclosure sale.  It identifies no noncompensable 

form of harm from the delay.  If it loses the lawsuit, however, then obviously it would not be 

entitled to recovery from a bond. 

The Court further notes that the bond Funding Solutions requests would consist of the full 

amount owed to it, less what is covered by its title insurance.  To require such a bond would in 

practical effect be to hold the Gees financially responsible to Funding Solutions for the harm 

done by Heath’s fraud, for which the Gees bear no responsibility or blame. 

 

 

18.  TIME:  10:00   CASE#: MSC17-02350 
CASE NAME: PLASTIRAS VS. CORLISS CONSTRUCTION 
SPECIALLY SET HEARING ON: TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK) to discuss the status and timing of the case.  The Court 
notes that the present parties have waived jury trial, but that a new party has been added very 
recently by Doe amendment and apparently hasn’t been served yet.  The Court will also inquire 
as to the status of ADR. 
 

 

 


